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EXECUTIVE POWER AND ITS 
CONSTITUTIONAL LIMITATIONS 


FRIDAY, JULY 25, 2008 

House of Representatives, 
Committee on the Judiciary, 

Washington, DC. 

The Committee met, pursuant to notice, at 10:19 a.m., in room 
2141, Rayburn House Office Building, the Honorable John Conyers, 
Jr. (Chairman of the Committee) presiding. 

Present: Representatives Conyers, Nadler, Scott, Watt, Lofgren, 
Jackson Lee, Waters, Wexler, Cohen, Johnson, Sherman, Baldwin, 
Schiff, Wasserman Schultz, Ellison, Smith, Lungren, Pence, King, 
Franks, and Gohmert. 

Staff Present: Perry Apelbaum, Staff Director and Chief Counsel; 
Ted Kalo, Deputy Chief Counsel; Benjamin Staub, Majority Profes- 
sional Staff Member; and Crystal Jezierski, Minority Counsel. 

Mr. Conyers. Good morning. The Committee will come to order. 

We face few issues more difficult, complex or important than sep- 
aration of powers in general and excesses of the executive branch 
in particular. As our first great civil libertarian, in my mind, 
Thomas Jefferson wrote, “The greatest calamity which would befall 
us would be submission to a government of unlimited powers.” 

So, it is for that reason that the Founders gave Congress the 
power to oversee the executive branch as well as the power of the 
purse, the power to decide when the country goes to war, and the 
power to remove through the constitutional process officers who 
may have violated their oath. And so it is for these same reasons 
that the Founders created independent courts to operate as a check 
on the two political branches and to serve as the final protector of 
our precious rights and liberties. 

It is no secret that I have grave concerns about the excesses and 
the exercises of the executive branch authority as has been used 
in this present Administration. And at my direction, this Com- 
mittee has spent a considerable portion of its time, energy and re- 
sources investigating allegations concerning the politicization of the 
Department of Justice; the misuse of signing statements; misuse of 
authority with regard to detention, interrogation and rendition of 
detainees and others; possible manipulation of intelligence regard- 
ing the Iraq war; improper retaliation against critics of the Admin- 
istration, including the outing of Valerie Flame; and excessive se- 
crecy by the Administration, including the misuse of various privi- 
leges and immunities. 
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I believe the evidence on these matters is both credible and sub- 
stantial and warrants direct answers from the most senior mem- 
bers of the Administration, under oath if at all possible. 

This Member, the second-longest serving in the Congress, has a 
40-year track record of opposing governmental injustice by both Re- 
publican and Democratic Presidents. Regardless of who the next 
President is and who is in the congressional majority next year. 
Congress and the American people will be struggling with the leg- 
acy of these excesses. 

By the same token, I have good friends on my own side of the 
aisle who say we have done too little and too late. I would remind 
all of us that in the prior Congress, when I wasn’t Chairman, I 
held forums on the Presidential election in Ohio, what went wrong 
in that election; the Downing Street minutes hearings; hearings on 
warrantless wiretapping. And there have been at least two com- 
prehensive reports made on these matters. 

In this Congress, the Committee on Judiciary has held more than 
45 separate public hearings on these matters, bringing in a range 
of witnesses, including the former Attorney General; a couple of 
past Attorneys General; also two heads of the Justice Department 
Office of Legal Counsel; two current and former Deputy Attorneys 
General; the special counsel, Patrick Fitzgerald; the Department of 
Justice White House liaison, Monica Goodling; the former Sec- 
retary of State of Ohio, Kenneth Blackwell; Douglas Feith; Scott 
McClellan; Ambassador Joseph Wilson, to name a few. 

We have pursued criminal contempt against Harriet Miers, the 
President’s former lawyer, and Josh Bolton, his chief of staff, in the 
Department of Justice and in Federal court. And we expect to take 
action against Karl Rove for his refusal to obey our Judiciary Com- 
mittee-issued subpoena. 

I have also been involved, as have other Members on the Com- 
mittee, opposing the spying on Americans and wiretapping phones 
and warrantless surveillance, and have opposed many of the modi- 
fications in the wrong direction, in my view, of the FISA bill. We 
have helped initiate numerous Inspector General investigations 
and Office of Professional Responsibility investigations and have 
passed legislation into law limiting abusive United States Attorney 
appointments. 

And we are not done yet. We do not intend to go away until we 
achieve the accountability that the Congress is entitled to and the 
American people deserve. I believe it is in all our interests to work 
together to rein in any excesses of the executive branch, regardless 
of whose hands it is in. Democratic, Republican, Libertarian, or 
independent. 

Whether it was the suspension of habeas corpus during the Civil 
War, the Palmer raids during World War I, the internment of Jap- 
anese Americans during World War II, COINTELPRO that came 
out of the White House during Vietnam, we know the executive 
branch can and does overreach frequently during times of war. As 
one who was included on President Nixon’s enemies list, I am all 
too familiar with the specter of an unchecked executive branch. 
And the risk to our citizens’ rights are even graver today, as the 
war on terror has no specific end point. 
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And so I conclude, our great challenge as a Committee, as the 
Congress, as a people, is to find a way to work together to protect 
these rights and develop a record and a process for addressing and 
correcting the abuses, a process that will stand the test of time, in 
a manner that serves our Nation and our Constitution. I hope to- 
day’s hearing will be a beginning to make progress in that direc- 
tion. 

And I am pleased now to recognize the Ranking Member of the 
Judiciary Committee from Texas, the distinguished Member, 
Lamar Smith. 

Mr. Smith. Thank you, Mr. Chairman. 

Mr. Chairman, if last month it appeared we hosted a book-of-the- 
month club, this week it seems that we are hosting an anger man- 
agement class. Nothing is going to come out of this hearing with 
regard to impeachment of the President. I know it, the media 
knows it, and the Speaker knows it. The Democratic leadership has 
said time and again they have no intention of bringing any im- 
peachment resolution for the President or the Vice President to the 
House floor. 

Why is that? It is because they know it won’t pass. That is be- 
cause there is no evidence to support impeachment. To quote a 
Democratic Member of this Committee during the Clinton impeach- 
ment, Congress, quote, “has no authority to forcibly remove the 
President simply because they dislike him or disapprove of his ac- 
tions,” end quote. And another Democratic Member of this Judici- 
ary Committee said yesterday he did not think that the President 
had committed any crime. 

After holding 32 hearings and listening to over 120 witnesses, 
the Members of the Judiciary Committee have found no evidence 
of any criminal wrongdoing by the President or the Vice President. 
Meanwhile, congressional approval ratings have sunk to a record 
low. Only 9 percent of those polled believe that Congress is doing 
a good job. That makes President Bush’s approval rating of 32 per- 
cent look pretty good. 

The American people have a low opinion of Congress because 
Congress wreaks of partisanship. This partisan hearing contributes 
to that view. Instead of partisan bickering and bitterness, we 
should consider bipartisan legislation to reduce the price of gas, re- 
duce crime, and secure the borders. 

Speaker Pelosi came into office promising to govern in a, quote, 
“respectful, bipartisan way.” Yet there is nothing bipartisan about 
this hearing she suggested or the Speaker’s recent comments about 
the President himself. 

Americans are tired of bitter partisanship and want solutions 
that unite our country. They want lower gas prices. They want to 
keep their children safe from violent crime and sexual predators. 
And they want to live, work and raise their families in the United 
States free from terrorist attacks. 

The relentless efforts of some individuals to malign the outgoing 
Administration only demeans and harms the institution of Con- 
gress. This hearing will not cause us to impeach the President. It 
will only serve to impeach Congress’s own credibility. 

Mr. Chairman, before I yield back, I want to read, with your per- 
mission, an excerpt from the House rules. And let me say at the 



4 


outset that I have confidence that our own Members, as well as our 
witnesses, will abide by these rules, as you always have yourself. 
And, in fact, you have always encouraged witnesses to do so. 

But let me quote from the rules with regard to references to the 
President. This is a quote: The rules “do not permit the use of lan- 
guage that is personally offensive toward the President. Personal 
criticism, innuendo, ridicule or terms of opprobrium are not in 
order,” end quote. 

Thank you, Mr. Chairman. I will yield back. 

Mr. Conyers. I thank the gentleman. 

I am now pleased to recognize the distinguished Member of the 
Judiciary Committee, the Honorable Robert Wexler of Florida. 

Mr. Wexler. Thank you, Mr. Chairman. Is this for purposes of 
an opening statement? 

Mr. Conyers. Yes. 

Mr. Wexler. Thank you so much. 

Thank you, Mr. Chairman. I applaud your tenacity and courage 
for calling for this hearing. 

For the past few months, I have vigorously argued that this 
Committee should immediately begin impeachment hearings. The 
allegations made against the Bush White House documents serious 
abuses that, if proven, would certainly constitute high crimes. 

The White House is charged with deliberately lying to Congress 
and the American people and manipulating intelligence regarding 
weapons of mass destruction in Iraq, ordering the illegal use of tor- 
ture, firing U.S. attorneys for political purposes, denying the legiti- 
mate constitutional powers of congressional oversight by blatantly 
ignoring subpoenas, among countless other crimes. 

Never before in the history of this Nation has an Administration 
so successfully diminished the constitutional powers of the legisla- 
tive branch. It is unacceptable, and it must not stand. This is not 
how our Founders so carefully and delicately designed our democ- 
racy. 

In a deliberate effort to reduce the power of this Congress and 
obstruct our ability to provide oversight over the executive branch. 
President Bush has ordered Karl Rove, Harriet Miers, Josh Bolton 
and other Administration officials to simply ignore Congress by re- 
fusing to testify. This failure of Administration witnesses to even 
appear is unprecedented in the history of our Nation. The Bush 
White House has distorted the concept of executive privilege be- 
yond recognition in order to hide White House wrongdoings. 

Faced with this litany of wrongful actions, I am convinced that 
the most appropriate response to this unprecedented behavior is to 
hold hearings for impeachment. 

The power of impeachment, which our Founding Fathers pro- 
vided to the House of Representatives, was designed precisely for 
this type of wrongdoing. I fully recognize the significance of holding 
impeachment hearings, and I have not come to this position lightly, 
not one bit. But when an Administration takes actions that amount 
to high crimes, we, the representatives of the people, are left with 
no option other than to seek impeachment and removal from office. 

Our Government was founded by a delicate balance of powers, 
whereby one branch carefully checks the other branches to prevent 
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a dangerous consolidation of power. The actions of this White 
House have eviscerated this careful balance. 

This is not a Democratic or Republican issue. This is an Amer- 
ican issue. Without these checks and balances, a President can run 
roughshod over any law with impunity. Congress must end this 
disturbing pattern of behavior. And, in these circumstances, unfor- 
tunately the only option left is impeachment hearings. 

We have been down this road before. Yes, we have. In 1973, arti- 
cles of impeachment were introduced against President Nixon after 
he inappropriately tried to use executive privilege to bury evidence 
of his wrongdoings. I think it would be helpful to delve more deeply 
into what happened during the Nixon administration, particularly 
as it relates to the obstruction of the oversight powers of this Con- 
gress. 

Mr. Chairman, I thank you so much for having this hearing and 
giving the American people an opportunity to hear about how we 
can begin to take our Government and our country back. Thank 
you. 

Mr. Conyers. You are welcome. 

I have been reminded by a Member on the Committee that there 
are to be no reactions. As much as we want to applaud and cheer 
the statements that we totally approve of, let’s restrain ourselves, 
please. 

I am very pleased now to recognize the Chairman of the Crime 
Subcommittee, Bobby Scott, the distinguished gentleman from Vir- 
ginia. 

Mr. Scott. Thank you very much, Mr. Chairman. 

Just very briefly, if government is to work with three branches 
of government, we have to understand the executive power and its 
constitutional limitations. So there are a number of issues that we 
have to address, such as the politicization of the Department of 
Justice, including hiring policy and the use of Department of Jus- 
tice resources and powers in violation of the Constitution, we have 
to find out whether or not crimes were committed which resulted 
in us getting into Iraq, and who has authorized what virtually ev- 
eryone in the world outside of this Administration considers tor- 
ture. We have to fi^re out how we can do an investigation if the 
Department of Justice does not enforce subpoenas when witnesses 
refuse to cooperate with our investigations. 

So this hearing on executive power and its constitutional limita- 
tions will not only help us define those limitations but also rec- 
ommend ways to enforce those limitations. 

I thank you, Mr. Chairman, for holding the hearing. 

Mr. Conyers. Thank you. 

I am now pleased to recognize Steve King, the distinguished gen- 
tleman from Iowa, who is the Ranking Member on the Immigration 
Subcommittee. 

Mr. King. Thank you, Mr. Chairman. 

I would notice, Mr. Chairman, in your opening remarks you used 
the phrase, “power to remove.” And as I read that in my Constitu- 
tion, that is actually impeachment. We are here having impeach- 
ment hearings before the Judiciary Committee. 

It is an astonishing thing to me to think that I was sitting back 
there in 1998, in December 1998, watching what went on here. It 



6 


was one of the inspirations to me, the reason I am sitting here, big- 
ger than anything else, is because I sat out there and I was influ- 
enced significantly by both sides of this in ways I won’t go into. 

But this is an impeachment hearing. And whether it is to be 
called the “power to remove,” these are impeachment hearings be- 
fore the United States Congress. I never imagined I would ever be 
sitting on this side when something like this happened. 

And as I’ve watched the Bush administration in every day of 
these 71/2 years, I didn’t see anything along the way that would 
have indicated to me by an objective judgment that we would be 
sitting here with these impeachment hearings today. 

But here is what I will tell you is going on. We have had this 
parade of 45 separate public hearings, as the Chairman said in his 
opening statement, 45 of them. Among them, the chief of staff for 
the Vice President of the United States, David Addington, the suc- 
cessor of Scooter Libby, I might add. And I would point out that 
it is pretty rare if you can find anybody out in the crowd that can 
actually say what it is that Scooter Libby actually did. 

Along the list, Doug Feith, Attorney General John Ashcroft just 
last week, Scott McClellan. Forever the press secretary of the 
President of the United States will be looked at skeptically and 
probably be locked out of the inner sanctum of what goes on in the 
White House because Scott McClellan came here and testified. And 
even though there wasn’t any new information there, he gave his 
view on what the President should have done 3 years after the fact. 

And Joe Wilson, referenced by the gentleman from Florida, Am- 
bassador Joe Wilson, whose integrity demonstrated before this wit- 
ness was the least impressive of any witness that I have seen be- 
fore this Committee in 6 years. And, in fact, Joe Wilson’s report be- 
fore the CIA, which is now a public document, says — and he testi- 
fied, sitting right where Mr. Kucinich is right now — he testified be- 
fore this Committee and before the world that he had been de- 
briefed within 2 hours of his return from 2 weeks in Niger by two 
CIA agents, and those CIA then had debriefed him in his home. 
That report I think he thought was going to remain secret in per- 
petuity. But, in fact, that report is a public document. I will make 
that report available today. 

And in that document, it says that he met with the former Prime 
Minister of Niger, Mayaki. Mayaki had met with Iraqi representa- 
tives, four of them, who were seeking expanded commercial rela- 
tions in Niger. And the only thing that Niger has to sell is yellow 
cake uranium. And Mayaki said, “That is what the conversation 
was about. I downplayed it because I didn’t want to get crossways 
with the United States.” That will be in a public document today. 

Mr. Conyers. Does the gentleman wish to introduce it into the 
record? 

Mr. King. I do wish to introduce it into the record. My staff has 
it on the way. I thank the Chairman. 

[The material referred to follows:] 



CEHTRAl, lHTtU.leO>CE WSEHCT 



■ ( tWICH 2009 


SOURCE: A CONTACT WITH EXCEIiCKT ACCESS WHO DOBS HOT HAVE AH 

ESTABLISHED REPORTING RECORD. {SENSITIVE COKTACTJ 


TEJCTi X. {HEADQUARTERS COMMENTS THE SUBSOORCES OP THE FOLLOHINO 
tHFORMATjoN KNEW THEIR REMARKS COULD REACH THE U.S, eOVEWmDrT AND 
HAT HAVE INTEMDED TO IKrUJlWCE AS WELl'AS INFORH. » FORMER HISERIEH 
, OOVERNHENT OFFICIALS CLAIMED THAT SINCE 1597 'tHERS HAD BEEM HO 

contracts SICKED BETKEEM KJgat AND ANT HOCUS STATES FOR IHE SALE OF 
V^MfTVM IK 7Ha FORM OF YELLOHCWCB. THE FORMER OmCIALS ALSO ‘ 
ASSERTED THERfi HAD BEEM NO mHSFERS Op rELtOHCAJCB TO ROGUE STATES. 

2. rORMSR NIGEWD? PRIME MINISTER- J8RAH1M HHATAKI};, WHO HAS 

HICFR'S rOREIGH MINISTER FROM 19S< >1557 AN D jaW'S pRIh |g MIHiaT gR 

--KROM'-i-5-9T-C5ap-W«)-HKO-waNTATRE&" CLOSE TtK TO THE CURRENT NZOERIEH 
GOVEAHMESJT, STATED HE HAS UMAWARS DP ART CONTRACTS BEING STONED 
BBTHEEN NICEB and HOCUE states FOR THE SALE OF TELLOHOiJCE DOHIHO HIS 
TEITUHE AS BOTH FOREIGH MINISTER AND PRIME MINISTER. KATAKl, HOHBVEH, 
DID RELATE THAT IN OOHB 1559 bARKA HT£PRlaTj>, A HIGERIZN/ALGERIAM 
aUSINBSSKAH, fJ’PROACHta HIM AND INSISTED TTIAT MATAKl MEET WTK AN 
IRAQI DBIESATIOH TO DISCUSS "EXPAWDllW COMMERCIAL RELATIONS* BETWEEN 
NTCSR and IRAQ . ALTHOUGH TOE. MEBTINO TOOK PLACE, HATAS« LET' THE 
MATTER DROP DUE TO THE UNITED NATIONS lUH} SAHCTIOHS AGAINST JRAg AND 
THE PACT THAT HE OPPOSED OOIHG BUSINESS WITH JRAG . MASrARI SAID THAT 
HE INTERPRETED THE PHRASE •EXPANDING COMMERCIAL RELATIONS* TO MEAN 
that HANTEP TO DISCUSS PRANTCW TELLOWCAKB SALES. MATAKi SAID HS 

UNDERSTOOD ROSUE STATEfl WOULD LIJ® TO EXPLOIT NIOTt'j KBSPUSCES, 
SPECIFICALLY D3UNTON . BUT HE BELIEVED THE NIGERIEK COVERWHENT ' S 
RECARD FOR TOE UNITED STATES {U.S.) AS A CLOSE ALLY WOULD PREVENT 


SEOftET 


001524 


LLOiO-10483 


8 


DX439.2 


SECRET 


SALES TO THESE STATES FROM TAKING PUCE DESPITE ffJCn's rrviMnwTr- 
KDK. CWITOP TOij IF A»Y'SSSn.™S 

VEI,LO»CWa BETHESM JJTf SOGOE JTAtE DOTM MJ 

MOULD HAVE SEEK THE CONTRACT. itnuKt. he 


HANCA)), FORHEB MINISTER OP preSGT AND’ 

WNES OJn-II, 9 APRIL I9S9. A FORHER DIRECTOR OF THE NIGERJBK COMEWXC 
MINE AND CURRENTLY HONORARY PRESIDENT OP COMEHAC, STATED THAT TrESE 
WERE NO SALES OUTSIDE OF IWTIKnATIONAL ATOMIC ENEJtCY AGENCY flA^) 
CHANNELS SIKCE THE HIO-ISIOS. MAI HANGA SAID THAT KE XMBV OP HO 
CWTRACTS srONED BETWEEN N7CBR AND AHY RCCOE STATE FOR IHE SALE OF 
ESyiZSi- HE ADMITTED THAT YEARS AOO A PAXISTAHI DELEGATION VISITED 

AND OFFERED TO PURCHASE 0BAW7EW BUT TiyLT WO SALES RESULTED FROM 
THESE TALKS. MAI HAMCA ALSO SAID THAT (mil { (BLASCHER)) . THB FORMER 
• DIRECTOR GEKERAL OP SOMAIR A>«1 CORREHTLY A DIRECTOR AT COOCMA CAME 
70 HIM IK 1598 WITH AH IRAKIAW DELEfiATIOK TO DISCUSS BUYIVB 400 TCDIS ' 
OF YTLLOHCAKE from NJCJA t HOWEVER, THE OHLY RESULT MAS A MEHORANDUH 
OF CONVERSATIOH, HIJH NO CONTRACT BEING SICKED AND NO YELLOHCAKE 
TRANSFERRED TO IRAN. MAI KAHGA THEORIBED THAT mesK’S MIKES COULD 
RAVE IMCREASTO PRODUCTION TO SUPPLY IRAH HITO THIS AHOUKT OF 
YELLOUCAKE but this would have required OPENING ADDITIONAL HIHIHS 
FACILITTES THAT HAVE BEEH MOTHBALLED FOR SEVERAL YEARS. HAl MANGA 
THEREFORE CONCLUDED THAT A SALE TO A ROGUE STATE SUCK AS IRAK WOULD 
HAVE BEEN OIFFtCULT OIVEH THE HEED OPEK MOM FACILITIES. iSQURCE 
COMMENT: MAI MANGA APP.EARED TO REGRET THAT NTCgA EWM DISCUSSED 

SALES WITH IRAH IK LIGHT Of THE IKTERHATIOKAL PRESSURE THAT 
RESULTED. J 


4 . NAl MANGA STATED THAT OTtOTTOW FROM WJg&R«J HINES IS VERY 
TIGHTLY COHIROLLED AND ACCOWTED FOR. FROM IKE TIME IT IS HIKED UNTIL 
THE TIKE IS WADED OMTO SHIPS AT THE PORT OF COTONOU. 8EHJN, 

ACCORDING TO MAI MANGA, EVEN A KILOGRAM OF PRANJOW WOULD BE NOTICED 
HISSING AT IKE MIRES. ON-SITE STORAGE IS LIMITED AND HE SAID THAT 
EACH SHIPMENT OF tWAVJCy IS UIJDER NIOERIEM ARMED MILITARY ESCORT FROM 
THE TIKE IT LEAVES OHE OF THE TWO HIOERIEH HIRES ONTJl' J7 IS LOADED 
ON TO A SHIP IH COTONOU. AIR TRANSPORT IS TOO EXPENSIVE TO SHIP 
YELLOHCAXE AND TRUCKING BARRELS OF VELLOWCAKE HORTTWAPJ) WOULD REQUIRE 
AH EXPERIENCED GUIDE AND MANY ARMED OUARDS, DOB TO THE SHIfTlNO tKSJES 
AND BANDITS IN THAT RECIOH. MAI MANGA THEREFORE BELIEVED THAT IT 
HOUM) BE DIFFICULT, IF NOT IMPOSSIBLE, TO ARRANGE A SPECIAL SHIPHEHT 
OF URANjtW TO A PARIAH STATE GIVEN THESE STRICT CONTROLS AND THE 
CLOSE HONITORIKG BY THE KIOEMEH GOVERNMENT AND THE TWO MINING 
COMPANIES. HAI MANGA ALSO SAID THAT THE HINB'AND YELLOHCAXE WORKERS 

ARE TOLD T HAT tnuwiOX IS DANGEROUS SO T HEY iKMILT-KNOH-NOH-TO-HANDte- 

-"TKEnWTERl’AL OUTSIDE OF THE STANDARD PROCEDURES. 


S. MAI MANGA PROVIDED AN OVERVIEW OF THE TWO PRAHTPy KIKES IN 
NICER, SOMAIR AND COMEHAC. SOMAIR IS AN OPEN PIT MIHE THAT PRODUCES 
ROUGHLY 1000 TONS OF YeLLOHCAKE PER YEAR. THIS HAS BEEN TKB AMOUNT 
PRODUCED FOR TiyUlS AT THIS MIHE WHICH IS JOINTLY OWNED -BY FRANCE AMO 
NICBX . COMEHAC IS AH UKDERCRoUiro MINE THAT PRODUCES ROUGHLY 2000 
TONS OF YELLOWCAKI PER YEAR. THIS MIKE IS JOIHTLY OKHED SY FRANCE. 

JAPAN, SPAIN AMt3 WICRR . IH THE EARLY ISBOS THE COMBINED OUTPUT WAS 
INCREASED FROM JOOO TONS TO NEARLY 4000 TONS OF YELLOHOUCE PER YEAR. 

BUT PROOUCTIOH WAS CUT IN THE ISflOS WHEN THB PAAVJpy PRICE FELL AMD 

SEVERAL YELLOKCAKE PRODUCTION LIKES HERE HOTHSALLED AND »WVE VST TO FIA < COC 

RESTART. KJC9R DOES MOT TAKE ITS OWN PCRCCHTAGE OF THE PRODUCTj ALU UUl JiSO 

THE VELLOWCAKE IS SHIPPED TO FRAKCE. JAPAN CR SPAIN, FRANCE'S COGEKA 
OVERSEES THE PRODUCTION FROM 60TH MINES AND SETS THE PRODUCTION 
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SCHEDULE ALOHG WITH TJiS HIKE , FIRST FOR THE'TEWl AND THEN 

BREAKING THE PBODOCTJON INTO M0NTHI,T lAJlGETS. PRODUCTIOH IS ADJUSTED 
DEPENDING CM WE PXWDN YIELD FROM THE MINE 08£. AODITIORALty, 
rHANCE CONTROLS THE FINAKClMi ASPECTS OF THE MIMES SCCAOSE PRAHIDW Is 
PRICED IN D.S. DOLLARS DH THE WORLD MARKET, BUT' NJCRR <a CONTRACTS 
HII« CCX5EMA.ARE IN CFAS. (.‘KEH THE CFA VAS OEVALUED, WIS EFFECTIVStV 
CUT THE PRICE IH HALF— A CKSOHIC SOUilCE Qt fRICTIOH BETWEEN FRANCE 
AND NICER . 
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Mr. King. And that is some of the framework that is not consid- 
ered here by the majority side. And that is the value of this evi- 
dence that we are hearing come from, say, the gentleman of Florida 
and others. 

And so I would point out that the 16 words, by the way, sup- 
ported by the CIA report of Ambassador Wilson’s, the President’s 
16 words in his State of the Union address on January 28, 2003, 
were supported by the CIA report from Ambassador Joe Wilson. 

Weapons of mass destruction — every intelligence agency in the 
world that I know of, including the Israelis, including Western Eu- 
rope, all agreed with the same thing. Those don’t become lies. That 
is the best intelligence that we had. 

So we are here, impeachment hearings before the United States 
Congress. 

I am just going to quote quickly the Chair and the Chairman of 
the Constitution Subcommittee. I am not going to tell you which 
said what. Here is one from the impeachment hearings. You can 
figure it out on your own. I think you will know. 

A 1998 impeachment hearings, quote: “We are using the most 
powerful institutional tool available to this body, impeachment, in 
a highly partisan manner. Impeachment was designed to rid this 
Nation of traitors and tyrants,” closed quote, presumably and not 
something else. 

And here is another quote from a different Chair: “It is an enor- 
mous responsibility and extraordinary power. It is not one that 
should be exercised lightly. It certainly is not one which should be 
exercised in a manner which is or would be perceived to be unfair 
or partisan,” close quote. 

I close my statement. And I look forward to hearing and watch- 
ing this unfold. 

Mr. Chairman, I yield back. 

Mr. Conyers. I thank the gentleman, and would remind him 
that we are gathered here today this morning on a hearing on the 
Executive Power and Its Constitutional Limitations. To the regret 
of many, this is not an impeachment hearing. To have an impeach- 
ment hearing, the House of Representatives has to vote to author- 
ize that a Committee begin an inquiry. And that has not taken 
place yet. 

I would now recognize the distinguished gentlelady from Cali- 
fornia, the Chair of the Immigration Subommittee, Zoe Lofgren. 

Ms. Lofgren. Thank you, Mr. Chairman, for convening this im- 
portant hearing. 

In January of this year, I requested that this Committee hold a 
hearing to develop a common understanding of the role of impeach- 
ment in the history of the United States and a common under- 
standing of the impeachment standards set forth in the Constitu- 
tion. And I welcome this opportunity to explore the issues of execu- 
tive power and its constitutional limitations. 

I have a unique view of the history of impeachment. As you 
know, Mr. Chairman, I served on the staff of Congressman Don Ed- 
wards during the impeachment of Richard Nixon and, of course, 
also served as a Member of this Committee during the impeach- 
ment of President Clinton. The two efforts could not have been 
more different. 



11 


I would note that the impeachment of Richard Nixon consumed 
14 months. And if you add in the Senate’s action, because the infor- 
mation gathered there was material to the effort here; plus the evi- 
dence gathered by a very active prosecutor that was just volumi- 
nous, really going to the issue of whether high crimes and mis- 
demeanors had been committed by President Nixon. And, really, 
the definition of high crimes and misdemeanors is rogue action that 
really undercuts the very core system of government. I won’t be- 
labor the Clinton impeachment but will simply say that his actions, 
though reprehensible, did not undercut the entire system of Amer- 
ican Government. 

Over the past 7 years, I have watched us go down roads I 
thought this country would never go down. I have watched the Ad- 
ministration take actions that I previously thought were unimagi- 
nable in our Nation that is governed by the Constitution. And, re- 
grettably, for those years when the Republicans were in the major- 
ity in Congress, that broad push of executive power was too often 
ratified by the legislative branch of Government. 

With just a few months left in this 110th Congress, I am particu- 
larly interested in hearing from witnesses about strategies to re- 
verse the expansion of executive power that has jeopardized the 
careful balance between the three branches of Government that 
help preserve our freedom and our democracy. 

It is my judgment that President Bush is the worst President our 
country has ever suffered, making judgments that have jeopardized 
our national security, impaired our economy, diminished the free- 
dom and civil liberties of the American people. This hearing is an 
important step forward in examining how our free America can be 
restored. 

I thank you, Mr. Chairman, and yield back. 

Mr. Conyers. Thank you. 

I am pleased now to recognize the gentleman from California, 
Dan Lungren, who has not only been a Congressman, but was the 
chief law enforcement officer for California before he returned to 
the Congress. 

Mr. Lungren. Thank you very much, Mr. Chairman. 

I have deep respect for you, Mr. Chairman. We have worked to- 
gether in the past on a nonpartisan basis. But I must express my 
disappointment in today’s hearing. 

When I was a kid growing up, the worst epithet that could be 
thrown at Republicans was “Herbert Hoover.” Now it is “Richard 
Nixon,” and I wondered how long it would be before we found that. 
I guess it was the second gentleman on the Democratic side to 
bring that up. 

It is unusual, as anyone who has watched this Committee would 
know, that every Member is given a right to actually give an open- 
ing statement. We appreciate the fact that we were informed this 
morning that that would happen today, unusual though it is. One 
wonders what we are becoming here. When I was a kid growing up, 
we used to watch the Friday night fights, and now it looks like we 
have the Friday morning show trials. 

I have great respect for many of the witnesses here that I know. 
It doesn’t mean I don’t have respect for the others, but I just know 
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a number of the witnesses, current Members, former Members with 
whom I served, others that I knew in previous Administration. 

I am somewhat perplexed, Mr. Chairman, though, because in 
your opening statement you made reference to removal of the 
President. I believe those were your words. And yet you have as- 
sured us these are not impeachment hearings. 

Mr. Jones told me that he was invited here to talk about his bill, 
which is not impeachment, so I hope we will keep that in mind as 
we go forward with other opening statements. 

Maybe what we are here for is something called impeachment- 
lite. We won’t go through the process of impeachment, but we will 
make every allegation against the President, some of which has al- 
ready been said, and leave the press with the opportunity to print 
the fact that the President is accused of impeachable offenses but 
perhaps leaving not out the fact that we are not taking, as the 
Chairman told us, steps toward impeachment. 

It is sort of in that Never-Never Land of accusing the President 
of impeachable offenses but not taking actions to impeach him, 
which I guess impugns him but does not impeach him. But maybe 
it has the same effect in the court of public opinion. 

As I understand it, our notion of high crimes and misdemeanors 
contained in the Constitution comes from the English common law, 
and it refers to acts that are inconsistent with the obligations and 
duties of office that involve putting personal and partisan concerns 
ahead of the interests of the people and demonstrate the unfitness 
of the man to the office. 

It has seldom been sought in the history of the United States, 
because that is a high bar. And I think, just as it is a tragedy that 
we have moved in the direction of criminalizing differences of polit- 
ical opinion to the detriment of this country and to the detriment 
of vigorous public debate, when we loosely throw around terms of 
“high crimes and misdemeanors” and loosely make references to 
disagreements we have with the chief executive, as deep as they 
may be, in the context of impeachment and high crimes and mis- 
demeanors, in my judgment, we do violence to the Constitution and 
the seriousness of actions which would be impeachable. And for 
that, I am sorry. 

This is occurring just months before the President will leave of- 
fice. We know from the statements of the Speaker of the House 
there is no reasonable expectation that impeachment proceedings 
will proceed. So one has to wonder why. 

Thank you very much, Mr. Chairman. 

Mr. Conyers. The Chair is pleased to recognize now the Chair 
of the Constitution Subcommittee in the Judiciary, the distin- 
guished gentleman from New York, Jerry Nadler. 

Mr. Nadler. Thank you, Mr. Chairman. 

I won’t take the full 5 minutes because I am eager to hear the 
testimony of the witnesses. But I must say, I have heard some of 
my colleagues on the other side of the aisle say that this hearing 
and many of the investigations of the full Committee and my Sub- 
committee have conducted are a waste of time or worse. 

I had the misfortune to be here during the investigation and im- 
peachment of President Clinton, who, at worst, lied about an affair. 
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It had to be one of the most demeaning and prurient circuses to 
which I have ever been subjected. 

In this case, we are involved with far more serious allegations: 
allegations including violations of the anti-torture laws of this 
country, violations of the FISA laws, criminal prohibition against 
warrantless wiretapping, illegal detentions, political interference 
with prosecutions, and a host of other serious, illegal and possibly 
criminal acts which, by many definitions, would be classified as 
high crimes and misdemeanors. 

I think it is vital that we look into these questions. So I thank 
the Chairman for holding these hearings, and I look forward to the 
testimony of the witnesses. 

And I hope that anyone who thinks that inquiring into the ex- 
cesses of the executive branch and into what appears to be a con- 
certed effort in every different aspect of law to destroy the power 
of the Congress and the Judiciary and to limit our power to protect 
the liberties of the American people against encroachments by the 
executive are a waste of time, I hope they will rethink what they 
are doing here. 

Thank you. I yield back the balance of my time. 

Mr. Conyers. The Chair is pleased now to recognize the distin- 
guished gentleman from Indiana, Mike Pence, who serves on the 
Foreign Affairs Committee, as well as the Judiciary Committee. 

Mr. Pence. Thank you, Mr. Chairman. 

I note this hearing is entitled “Executive Power and Its Constitu- 
tional Limitations.” And I want to say, I accept the Chairman’s as- 
surance that it was not his intention to convene a hearing today 
on the subject of impeachment. But I know that many here today 
on both sides of the rostrum and many looking in are anxious to 
debate whether the 43rd President of the United States should be 
impeached. And I would like to address myself to that issue in my 
opening remarks. 

We have already heard from the distinguished Ranking Member 
and other colleagues about arguments against having this hearing. 
I can’t add to those arguments. These types of hearings, my con- 
cern is, do intentionally or unintentionally take us down the road 
of the criminalization of American politics. And I deeply regret 
that. 

Now, putting those objections aside, let me say emphatically, I 
see absolutely no credible basis for the impeachment of President 
George W. Bush. The Constitution provides in article 2, section 4, 
that, “The President, the Vice President and all civil officers of the 
United States shall be removed from office on impeachment for and 
conviction of treason, bribery and other high crimes and mis- 
demeanors.” Now, certainly the President has not been accused of 
treason or bribery, so that leaves high crimes and misdemeanors. 

Now, let me direct my attention to my colleague on the left today 
and in every respect, Mr. Kucinich from Ohio. I think the gen- 
tleman knows of my respect and affection for him. I appreciate his 
passion and his focus, and I do not begrudge him his efforts in pur- 
suing this cause. I just believe the gentleman from Ohio is dead- 
wrong on our history and on facts and on the Constitution. 

In his testimony today. Professor Presser has provided us with 
an exhaustive overview of what the Framers of the Constitution in- 
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tended by the phrase, “high crimes and misdemeanors.” Taking 
cues from the Framers in “The Federalist Papers,” the English 
common law, and the text of the Constitution, Professor Presser 
sets forth the belief of the Framers that the President must have 
put his personal interests above the Constitution and the laws of 
the Nation, thereby violating his oath of office. 

Of course, the Constitution provides the House of Representa- 
tives with the sole power of impeachment, article 1, section 2, 
clause 5. But that does not mean we should act without regard to 
the Framers’ intent or, frankly, without regard to our own good 
judgment and discretion. 

I started looking at whether the President has violated his oath 
of office, specifically by putting his personal interests above those 
of the country or by committing other acts obviously criminal such 
as lying under oath. 

Now, I want to say emphatically, I believe President Bush is a 
man of integrity. I believe he has led this Nation with distinction 
during some of her darkest hours. 

Many in this room have not agreed with the President on every 
one of his policy decisions, and I am one of those people. As late 
as Wednesday of this week, my colleagues on this Committee will 
know that I vigorously debated a Member of this Administration on 
an issue upon which we disagreed. 

But disagreements on policy with any President or Administra- 
tion do not and must not, in and of themselves, give rise to im- 
peachment. The Framers did not intend impeachment as a political 
device to be used whenever the majority party in Congress is un- 
happy with the President and wants to get rid of him. The bar is 
much higher than that, and ought to be. 

President Bush has, in my view, conducted himself throughout 
his tenure in a manner that is not only consistent with his oath 
of office, but let me say emphatically here, from that dreadful day 
in September of 2001 to this, I believe President George W. Bush 
has consistently put the American people’s needs before his own. 

Now, the issues up for discussion before resolutions in this body, 
I believe, include a range of accusations: improper politicization of 
the Justice Department, misuse of executive branch authority, al- 
leged misuse of authority in denying Congress and the American 
people an opportunity to engage in oversight. These issues ought 
to be debated. 

But let me say emphatically, there is no evidence in these allega- 
tions of the President putting his personal interest above those of 
the Nation. There is no evidence in these allegations of the Presi- 
dent violating his oath of office. There is no evidence I have seen 
emerge from the multitude of hearings and investigations on the 
President and this Administration that have taken place through- 
out the noth Congress which shows the existence of a high crime 
or a misdemeanor. 

In short, let me say about the elephant in the room, about which 
this hearing apparently is not, let me say, I believe there has been 
no high crime or misdemeanor committed, and therefore there 
should be no serious consideration of the impeachment of President 
George W. Bush. 

And I yield back. 
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Mr. Conyers. The Chair recognizes the distinguished gentlelady 
from Texas, who is a Subcommittee Chair on Homeland Security 
and a senior Member of the House Judiciary Committee, the Hon- 
orable Sheila Jackson Lee. 

Ms. Jackson Lee. Mr. Chairman, thank you very much for yield- 
ing. 

And let me thank this Committee for accepting the institutional 
responsibility that the Congress and the House Judiciary retains. 
This is not a personal discussion. It is an institutional discussion 
and a very, very vital hearing. 

Although Americans may be experiencing high prices at the gas 
pump, there may be concerns about tornadoes and hurricanes, cer- 
tainly there are concerns regarding the economy, the Congress still 
cannot abdicate its responsibility for protecting the Constitution. 

Mr. Chairman, I would like to just simply offer for the record the 
opening words of the Constitution: “We, the people of the United 
States, in order to form a more perfect union, establish justice, en- 
sure domestic tranquility, provide for the common defense, promote 
the general welfare, and secure the blessings of liberty to ourselves, 
our posterity, do ordain and establish the Constitution for the 
United States of America.” 

It is unique; it is finite. It offers a distinctive role for this country 
and this Congress. And we must act. 

We are being deliberative today. We are not being accusatory, 
but we are recognizing the responsibility of this particular Com- 
mittee. 

As I note, two former Members of Congress, Congresswoman 
Holtzman and Congressman Barr, both having experienced im- 
peachment, I believe their presence today or their willingness to be 
here today connotes the seriousness of this hearing. We cannot dic- 
tate as to what the ultimate outcome will be, but we can take ad- 
vantage of the responsibilities of this particular body and this par- 
ticular Congress. 

Now, let me cite the reasons why I believe that this is an appro- 
priate process that we are going through and that we have every 
right to, again, be fact-finding so that we can make judgments as 
to how we protect the Constitution of the United States of America. 

It is clear in this document that Congress has the right to de- 
clare war. In article 1, section 8, it is clear that there was a resolu- 
tion of which I opposed in 2002. That was not a declaration of war. 
The question, even though it might be utilizing the War Powers 
Act, the question is whether or not this institution of the presi- 
dency, whether or not this Administration went forward on a war 
that was not declared under the rules of the Constitution and 
whether the presentation of the question of war violated the Con- 
stitution in how it was presented. 

There are questions of torture and whether or not there was the 
direction of this particular Administration, institutional adminis- 
tration, to, in essence, contravene international law and thereby 
contravene the Constitution of the United States of America. 

There is a question as to why an individual who admits to in- 
volvement in the exposing of a CIA agent, which I raise generically 
as to whether in times before that action could be treasonous, is 
whether or not that individual, Mr. Karl Rove, has refused repeat- 
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edly to appear before this body, and whether or not that is an insti- 
tutional question or whether this Constitution is being protected. 

Then, of course, we are well-familiar with the Saturday Night 
Massacres, when individuals resigned in the Nixon administration. 
But my question is whether or not the seeming question of the fir- 
ing of U.S. attorneys, again, has to do with any institutional state- 
ment of the relationship between individuals who are supposed to 
be beyond politics. That is a question of protecting the Constitu- 
tion. 

Then, lastly, let me say that we have watched over a series of 
years, and I think my colleagues have watched this, the Congress 
passing laws and then the laws being contravened by signing state- 
ments. I introduced legislation H.R. 5684 to talk about the concept 
of signing statements which contravene the intent of this body. I 
suggest that we have the right to prohibit the funding for signing 
statements. But it is an institutional question of whether or not, 
in the checks and balances, the executive is overruling the constitu- 
tional right of this Congress. 

So, Mr. Chairman, I adhere to this document. It is a beautiful 
document. It has given me, through the 13th and 14th amendment, 
as an African-American, the privilege of sitting here today and 
being viewed as a first-class citizen instead of a second-class cit- 
izen. 

I, frankly, believe that this is a time that we hold this Constitu- 
tion, endear it, and view this as an institutional question of wheth- 
er or not we adhere to the concept that we have organized this Na- 
tion to form a more perfect union. I believe we have. 

And I yield back, and look forward to the witnesses. 

[The prepared statement of Ms. Jackson Lee follows:] 

Prepared Statement of the Honorable Sheila Jackson Lee, a Representative 

IN Congress from the State of Texas, and Member, Committee on the Judi- 
ciary 

Mr. Chairman, thank you for your leadership in convening today’s very important 
hearing probing the reaches of Executive power and its Constitutional limitations. 
I would also like to thank the ranking member the Honorable Lamar S. Smith, and 
welcome our extremely distinguished witnesses. 

In recent years the reputation of the Administration has been tarnished. This 
Committee has no greater challenge and obligation to the nation than to ensure that 
there are appropriate checks in balances between the power wielded by the Execu- 
tive and Congress. Because ours is a system of checks and balances, we as members 
of Congress have a duty to make sure that one branch of government does not upset 
the balance of power between the three co-equal branches of government. 

Congress has the power to ensure that the Executive does not overstep its bounds. 
There are a myriad of ways that Congress can exert its power. Among the ways that 
Congress can exercise its power is through appropriation, the appointment process, 
exercising oversight over the Executive, enactment legislation, or even establishing 
a select Committee to probe any abuse of power by the Administration. 

In probing the limits of the power of any administration, we must consider the 
impact of signing statements. To some, the topic may seem abstract or esoteric or 
arcane. But you and I and most members of this Committee understand that what 
has been going on in the Administration regarding the misuse and abuse of signing 
statements poses, as the American Bar Association’s Task Force on Signing State- 
ments has observed, as a real threat to our system of checks and balances and the 
rule of law. 

It is for this reason that in the last Congress I introduced H.R. 5684, the “Con- 
gressional Lawmaking Authority Protection Act” or CLAP Act of 2006, which (1) 
prohibited the expenditure of appropriated funds to distribute, disseminate, or pub- 
lish presidential signing statements that contradict or are inconsistent with the leg- 
islative intent of the Congress in enacting the laws; and (2) bars consideration of 
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any signing statement by any court, administrative agency, or quasi-judicial body 
when construing or applying any law enacted by Congress. I am proud to say that 
the Chairman was one of the original co-sponsors of my bill. 

I have reintroduced this legislation in substantially the same form in the 110th 
Congress, except that the new bill, H.R. 264, makes clear that the limitations of the 
law do not apply to presidential signing statements that are not inconsistent with 
the congressional intent. This is not a hard test to administer. Like the late Justice 
Potter Stewart said about obscenity: “it may be hard to define, but you know it when 
you see it!” 

As an aside Mr. Chairman, might I say this to those who would question whether 
the Confess has the power to ban the use of appropriated funds to publish or dis- 
tribute signing statements: regardless of whether it is wise to do so, if no one seri- 
ously can question Congress’ constitutional authority to terminate the Executive’s use 
of appropriated funds to wage military operations, a fortiori. Congress has the con- 
stitutional authority to withhold from the president funds needed to distribute a 
signing statement that undermines the separation of powers! 

Let me state clearly and for the record my concern with the abuse and misuse 
of signing statements. 

Presidential signing statements seek to alter Congress’ primacy in the legislative 
process by giving a President’s intention in signing the bill equal or greater stand- 
ing to Congress’ intention in enacting it. This would be a radical, indeed revolu- 
tionary, change to our system of separated powers and checks and balances. 

Bill signing statements eliminate the need for a President ever to exercise the 
veto since he or she could just reinterpret the bill he signs so as to make it 
unobjectionable to him. Such actions deprive Congress of the chance to consider the 
president’s objections, override his veto, and in the process make it clear that the 
president’s position is rejected by an overwhelming majority of the people’s rep- 
resentatives. Since few presidents wish to suffer a humiliation so complete and pub- 
lic they have strong incentive to work closely with the Congress and are amenable 
to negotiation and compromise. This is precisely the type of competitive cooperation 
the Constitution contemplates and which bill signing statements threaten! 

Although presidents have used signing statements since the Monroe Administra- 
tion, they really came to prominence during the administration of Ronald Reagan, 
who issued 276 signing statements, 71 of which (26%) questioned the constitu- 
tionality of a statutory provision. The Reagan Administration’s goal, as articulated 
by then-Office of Legal Counsel lawyer, now Associate Justice Samuel Alito, was to 
establish the signing statement as part of a statute’s legislative history which courts 
would use in interpretation. This met with limited success because while the Court 
referenced signing statements in two major cases, there is no indication that it ac- 
corded them any weight. 

President George H.W. Bush issued 214 signing statements during his single 4- 
year term raising 146 constitutional objections. President Bill Clinton issued 391 
but raised only 105 constitutional objections. Thus, out of a total of 881 signing 
statements, 322 constitutional objections were raised to the bills signed by Presi- 
dents Reagan, the first Bush, and Clinton during the twenty (20) year span from 
1981-2001. 

The record of the present Administration is dramatically different and confirms 
that such power has been more aggressively used and to an historically unprece- 
dented degree. In less than six years, the current occupant of the White House 
issued more than 126 signing statements, raising more than 800 constitutional ob- 
jections by himself. As the ABA Task Force put it: 

From the inception of the Republic until 2000, Presidents produced signing 
statements containing fewer than 600 challenges to the bills they signed. 
According to the most recent update, in his one and a half terms so far. 
President George W. Bush (Bush II) has produced more than 800. 

Mr. Chairman, according to Professor Christopher Kelley, an expert on presi- 
dential signing statements, as of January 12, 2007, the Executive has issued 150 
signing statements challenging 1,149 provisions of law. 

Not coincidentally, the Administration’s signing statements have challenged the 
constitutionality of extremely high-profile laws such as the reporting provisions 
under the USA PATRIOT Act of 2006, and the McCain Amendment prohibiting tor- 
ture. The president’s statements have essentially asserted that the Executive does 
not believe that he is bound by key provisions of the legislation. They seek to fur- 
ther a broad view of executive power and the Administration’s view of the “unitary 
executive,” pursuant to which all the powers lodged in the Executive and adminis- 
trative agencies by Congress is somehow automatically and constitutionally vested 
in the President himself. 
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In general, the Administration’s signing statements do not contain specific refus- 
als to enforce provisions or analysis of specific legal objections, but instead are broad 
and conclusory assertions that the president will enforce a particular law or provi- 
sion consistent with his constitutional authority, making their true intentions and 
scope unclear and rendering them difficult to challenge. 

What makes the Administration’s use of presidential signing statements doubly 
problematic is his demonstrated and documented reluctance to raise his constitu- 
tional objections in a veto message to Congress, as contemplated by the Constitu- 
tion. Indeed, the President has vetoed few bills (one was on the embryonic stem 
cell), notwithstanding the more than 1,000 constitutional objections he has raised 
during this same period of time. 

It seems obvious to intelligent observers that the Administration t is trying to 
game the system and frustrate the system of checks and balances so carefully craft- 
ed by the Framers. Rather than risk a showdown with the Congress over some 
claimed constitutional right he thinks he possesses but cannot articulate or defend 
in the light of day, the Administration simply signs the law as if he accepts its con- 
stitutional validity and then summarily issues a signing statement sa3dng the Ad- 
ministration will comply with the law only to the extent it feels legally bound to 
do so, which of course, it doesn’t. 

This sort of shenanigan would embarrass and anger the Founding Fathers. Em- 
barrass them because the action is cowardly, which was hardly to be expected of 
the Chief Executive of the United States. It would anger them because it makes a 
mockery of the system of checks and balances they so carefully crafted. 

So thank you again, Mr. Chairman, for convening this timely and important hear- 
ing. I am looking forward to hearing from the witnesses and considering their re- 
sponses to the committee’s questions. 

Mr. Conyers. The Chair recognizes the distinguished gentleman 
from Arizona, Trent Franks, who is the Ranking Member on the 
Constitution Committee. 

Mr. Franks. Well, thank you, Mr. Chairman. 

Mr. Chairman, the title of this hearing is “Executive Power and 
Its Constitutional Limitations.” And I want to take the Chairman 
at his word this morning that this hearing is not about impeach- 
ment, and therefore I hope we can expect that none of the wit- 
nesses will even mention the word “impeachment.” But perhaps a 
more appropriate subject for our hearing today would be the con- 
gressional dereliction of its constitutional duty to protect the Amer- 
ican people. Mr. Chairman, I say that based on this Committee’s 
abysmal record on furthering legislation that would actually make 
the American people safer from terrorist attacks. 

I am the Ranking Member on the Constitution, Civil Rights and 
Civil Liberties Subcommittee. And during this Congress, the Demo- 
cratic majority of that Subcommittee has held no less than 11 hear- 
ings on the subject of providing more rights to known terrorists. 
Those hearings have included six hearings designed to impugn the 
integrity of public servants who have done nothing other than to 
work tirelessly within the limits of the Constitution to defend this 
country against murdering terrorists who plan day and night to kill 
as many Americans as possible. 

Those hearings also included one designed to grant unprece- 
dented litigation rights to terrorists so that they can use our law- 
yers and our own Federal courts to sue the very people who they 
try to kill and who are trying to bring them to justice. 

And those hearings have also included one to provide greater re- 
strictions to the Government’s ability to seek business records in 
terrorist investigations, restrictions that would provide terrorists 
even greater rights than domestic criminals regarding business 
records that the Supreme Court has held are subject to absolutely 
no protections under the fourth amendment. 
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Amidst all of this, Mr. Chairman, the Subcommittee on the Con- 
stitution has not held one single hearing designed to make it easier 
for the Government to track down, detain and bring our terrorist 
enemies to justice. 

Mr. Chairman, the coincidence of jihadist terrorism and nuclear 
proliferation I believe is one of the most dangerous circumstances 
facing the human family today. Osama bin Laden said, quote, “It 
is our religious duty to gain nuclear weapons.” And every day Iran 
continues to enrich uranium to build a nuclear weapon. Terrorists 
bide their time. 

Mr. Chairman, there may well be a day when we would all wish 
we could revisit this day again and when we could try to reorder 
our priorities and perhaps better appreciate a President who was 
willing to subordinate his popularity with the American people in 
order to protect them. 

And, Mr. Chairman, I know that the full Committee does not ad- 
dress itself to any of these subjects today. Instead, it conducts a do- 
over hearing that amuses our terrorist friends greatly and that 
would make Alice in Wonderland roll her eyes. 

And I yield back, Mr. Chair. 

Mr. Conyers. The Chair recognizes the gentleman from Ten- 
nessee, Steve Cohen, who serves with distinction on the Adminis- 
trative and Commercial Law Subcommittee, as well as the Intellec- 
tual Property Committee. 

Mr. Cohen. Thank you, Mr. Chairman. 

Thank God we are not in Kansas any longer. I am very proud 
to be a Member of this Committee and appreciate your having 
these hearings on the executive powers. 

I have only served here in this Congress now for a mere 19 
months, but I have served 29 years as a legislator, both as a county 
commissioner and a State Senator. There were four Governors who 
I served as a State Senator at the time and four Governors I 
worked with. And I have great pride in the legislative branch of 
Government and the duty to be a check and balance on abuses of 
the executive. And I think that is what this hearing is about. 

What I have seen in my 19 months with hearings here is a con- 
temptuous conduct by this Administration toward this Congress 
and toward the whole idea of checks and balances. The idea that 
anybody can restrain this Administration is beyond them. 

Last August I worked with one of the Members of the second 
panel, Mr. Fein, and we were working on impeachment articles for 
the former Attorney General of the United States, Alberto Gon- 
zalez. Before we could bring those articles. General Gonzalez chose 
the wiser course, a little late, but he chose to resign. 

Ms. Monica Goodling testified, but only after she was granted im- 
munity. One does not seek immunity, generally, unless there has 
been some criminal conduct. The Attorney General’s Office is part 
of the executive. Apparently there were, at least in Ms. Goodling’s 
eyes, criminal conduct that was carried on by the executive, an 
agency of this particular Administration, that could have been un- 
covered by questioning by this Committee. That alone makes these 
hearings relevant. 

But the fact is, these hearings will restore the faith of the Amer- 
ican people and the idea that the executive cannot run roughshod 
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over the legislative process and that this Congress is standing up 
after 6 years of one-party rule and exercising its proper role of 
check and balance. 

With that, I yield back the remainder of my time, Mr. Chairman, 
and proudly look forward to these hearings. 

Mr. Conyers. The Chair recognizes the gentleman from Georgia, 
Hank Johnson, a lawyer, magistrate and one who serves with great 
distinction on the Crime Committee, as well as the Intellectual 
Property Committee. 

Mr. Johnson. Thank you, Mr. Chairman. 

As a Member of the House Judiciary Committee, an attorney, 
and former magistrate judge, I understand the high standards that 
we must hold our public officials to. Every elected official, from dog 
catcher to the President, has one boss, and that is the American 
people. And once that bond is broken, once Administration officials 
feel they are no longer accountable to the American people, then 
action must be taken. 

As the American people count down the final 6 months of this 
now infamous Bush administration, the prevailing political opinion 
has been that impeachment should be taken off the table. With 
only 6 months left, what would be the point, people ask? They 
argue that the American people would view impeachment as being 
overzealous partisanship which would harm our prospects for elect- 
ing a Democratic President and adding to the Democratic Party’s 
majority in November. 

But I ask, would impeachment be a vehicle to restore life and vi- 
tality to the delicate system of checks and balances, which is the 
hallmark of our Constitution and which this Administration has 
shattered, aided and abetted by the do-nothing Republican-con- 
trolled rubber-stamp Congress which failed to exercise its constitu- 
tional responsibility to oversee the operations of the executive 
branch of our Government? 

If lying about consensual sexual activity fits the bill for impeach- 
ment, then certainly lying to the American people about the reason 
for invading Iraq, a sovereign nation, which invasion resulted in 
the deaths of countless Iraqi citizens and 4,127 American service 
men and women, along with the maiming of over 30,000 Ameri- 
cans, certainly that qualifies as an impeachable offense. 

There are other activities: warrantless wiretapping of Americans; 
torturing and kidnapping and detaining numerous prisoners, for- 
eign enemy combatants, prisoners, whatever they could be classi- 
fied as. The fact that we have become a severely surveilled popu- 
lation now, with the abuses of the PATRIOT Act, all done under 
the cloak of Government secrecy, political spying, the attacks on 
academic freedom, the politicization of the Justice Department, se- 
lective prosecutions — so many areas fertile for inquiry by this Con- 
gress. 

And I am proud to have been a Member of the Judiciary Com- 
mittee because this one has exercised vigorously its constitutional 
responsibility to oversee the operations of the executive branch. 

And so while, Mr. Chairman, today’s hearing is not an impeach- 
ment hearing, I fear that in the event that the current Administra- 
tion continues with its secret actions, with motives and purposes 
that are not known or not revealed, if this Administration, during 
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the last 6 months, decides to attack the sovereign nation of Iran, 
then Americans will look back and think and rethink whether or 
not it would have been worth pursuing impeachment at this time 
to deter any further misdoing by this Administration. 

And I will yield back. 

Mr. Conyers. I am inclined to remind everyone in the hearing 
room, there are guests today, and because of the importance of re- 
specting our proceedings, please refrain from any actions of support 
or opposition to or for or against the views that are being expressed 
by the Members and the witnesses that will soon follow. 

Tammy Baldwin is a distinguished Member of the Committee. 
She serves on the Crime Committee, and I recognize the gentlelady 
from Wisconsin. 

Ms. Baldwin. Thank you. Chairman Conyers. I ask unanimous 
consent to submit my full statement for the record. 

Mr. Conyers. Without objection, so ordered. 

Ms. Baldwin. On January 20 , 2009, the next President and Vice 
President of the United States will stand before the American peo- 
ple and take an oath of office, swearing to preserve, protect and de- 
fend the Constitution of the United States. This commitment and 
obligation is so fundamental to our democracy that our Founders 
proscribed that oath in our Constitution. They also provided for the 
removal of the President and Vice President for, among other 
things, high crimes and misdemeanors. 

Presidents and Vice Presidents do not take that oath in a vacu- 
um. They are informed by the actions and inactions of past Presi- 
dents and Congresses, who establish these precedents for the fu- 
ture. What this Congress does or chooses not to do in furthering 
the investigation of the serious allegations against this Administra- 
tion and if just cause is found to hold them accountable will impact 
the conduct of future Presidents perhaps for generations. 

Mr. Chairman, there are those who would say that holding this 
hearing, examining whether or not the President and Vice Presi- 
dent broke the law, is frivolous. I not only reject this, I believe 
there is no task more important for this Congress than to seriously 
consider whether our Nation’s leaders have violated their oath of 
office. The American public expects no less. It is, after all, their 
Constitution. No President or Congress has the authority to over- 
ride that document whereby We the People conferred upon the 
branches of government limited and defined power and provided for 
meaningful checks and balances. 

Over the past several years, serious questions have been raised 
about the conduct of high-ranking Administration officials in rela- 
tion to some of the most basic elements of our democracy: respect 
for the rule of law, the principle of checks and balances, and the 
fundamental freedoms enshrined in the Bill of Rights. In other 
words, the American people are in doubt as to whether Administra- 
tion officials have fulfilled their oaths of office to preserve, protect, 
and defend our Constitution. And their concerns are not insignifi- 
cant. 

Americans want to know whether our Nation’s highest-ranking 
officials broke the law to justify the invasion of Iraq. Many in our 
Nation and around the world wonder whether, today, the Bush 
White House is planning to illegally attack Iran. They wonder, too. 
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whether their private conversations are being listened to by gov- 
ernment officials unconcerned about restraints placed upon them 
by the Constitution; whether our Nation is holding individuals in 
secret prisons, denying them even the right to appear before a 
judge or to be represented by an attorney, or to confront their ac- 
cusers. They wonder who authorized torture and rendition. They 
wonder whether this Administration will forever change what it 
means to be an American. 

Yet our efforts on behalf of the American people to hold the 
White House accountable for numerous credible allegations of 
abuse were blocked at each step. The list of congressional sub- 
poenas with which Administration officials refuse to comply is long. 
Most recently, Karl Rove, the President’s senior adviser, defied con- 
gressional subpoena to testify on allegations of politicization at the 
Department of Justice. This Administration has soundly rebuffed 
nearly every attempt to investigate and made true accountability 
impossible. 

As we know, the Framers of our Constitution called for impeach- 
ment only in the case of high crimes and misdemeanors. The stand- 
ard is purposely set high because we should not impeach for per- 
sonal or political gain, only to uphold and safeguard our democracy. 
Sadly, in my judgment, at least two high-ranking Administration 
officials have met that standard. Although the call to impeach is 
one that I take neither easily nor lightly, I now firmly believe that 
impeachment hearings are the appropriate and necessary next 
step. 

I yield back the remainder of my time, Mr. Chairman. 

[The prepared statement of Ms. Baldwin follows:] 
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Prepared Statement of the Honorable Tammy Baldwin, a Representative in 
Congress from the State of Wisconsin 


Opening Statement 

Judieiar}' Committee Hearing on Executive Power 
and Its Constitutional Limitations 
Congresswoman Tammy Baldwin 
July 25, 2008' 


Thank you, Chairman Conyers. 

On , January 20, 2009, the next president and vice president of the United States will stand 
before the American people and take an oath of office, swearing to . .preserve, protect 
and defend the Constitution of the United States.” fhis commitment and obligation is so 
ftmdamental to our democracy that our nation’s founders proscribed that oath in our 
Constitution. They also provided for (he removal of the president and vice president for, 
among other things, “high crimes and misdemeanors.” 

Presidents and vice presidents do not take that oath in a vacuum. They are informed by 
the actions or inactions of past presidents and congresses, who establish precedents for 
the future. 

Recently, journalist John Nichols, a constituent of mine, laid out an appropriate metaphor 
to illustrate this principle. “Let’s say that — when George Washington chopped down the 
eherry tree that he used the wood to make a little box. And in that box the president puts 
his powers. We’ve taken things out. We’ve put things in over the years. On .lanuary 
20^'', 2009. . . this administration will hand off a toolbox with more powers than any 

president has ever had, more power than the founders could have imagined [W|ho ever 

gets it, one of the things we know about power is that people don’t give away the tools. 
They don’t give them up. The only way that we take tools out of that box is if we 
sanction. . . .now and say the next president cannot govern as these men have.” 

What this Congress does, or chooses not to do in furthering the investigation of the 
serious allegations against this administration - and if Just cause is found, to hold them 
accountable - will impact the conduct of future presidents, perhaps for generations. 

Mr. Chairman, there are those who w'ould say that holding this hearing - examining 
whether or not the president and vice president broke the law - is frivolous. 1 not only 
reject this, I believe there is no task more important for this Congress than to seriously 
consider whether our nation’s leaders have violated their oath of office. The American 
public expects no less, it is, after all, their Constitution. No president or congress has the 
authority to override that document, whereby “We the People” eonfened upon the 
branches of government limited a,nd defined power, and provided for meaningful checks 
and balances. 
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Over the past several years, serious questions have been raised about the conduct of high 
ranking administration officials in relation to some of the most basic elements of our 
democracy: respect for the rule of law, the principle of checks and balances, and the 
fundamental freedoms enshrined in the Bill of Rights. In other words, the American 
people are in doubt as to whether administration officials have fulfilled their oaths of 
office to preserve, protect, and defend our Constitution. 

And their concerns are not insignificant. Americans want to know whether our nation’s 
highest ranking officials broke the law' to justify the invasion of Iraq. Many in our nation 
and around the world w'onder whether today the Bush White House is planning to 
illegally attack Iran. They w'onder, too, w'hether their private conversations are being 
listened to by government officials unconcerned about the restraints placed upon them by 
the Constitution, whether our nation is holding individuals in secret prisons denying them 
even the right to appear before a judge, to be represented by an attorney, or to confront 
their accusers. They w'onder whether this Administration will forever change what it 
means to be an American. 

As Members of Congress, we, too, have Constitutional obligations. It was my hope that 
this session, Congress could begin to repair the damage that has been done to our 
democracy, our Constitution, and our standing in the world. Our nation’s founders 
proscribed a system of checks and balances, providing for Congressional oversight as a 
fundamental part of ensuring co-equal branches of government. 1 believe this gives us no 
choice but to demand executive branch accountability in any and all fomis possible. 

I spent much of last year believing that impeachment could be averted if Congress - and 
particularly this Committee - exercised this Constitutional right to investigate this 
Administration’s misdeeds, address their tragic consequences, and right the wrongs we 
uncovered, Mr. Chairman, under your leadership, w'e did hold a series of hearings and 
opened investigations on topics such as the U.S. Attorney firings, the wm in Iraq, the 
Valerie Flame scandal, and other important subjects of Executive Branch accoimtability, 

Yet our efforts on behalf of the American people to hold the White House accountable 
for the numerous, credible allegations of abuse were blocked at each step. The list of 
Congressional subpoenas that administration officials refused to comply with is long. 
Most recently, Karl Rove, the President’s senior advisor, defied a Congressional 
subpoena to testify on allegations of politicization at the Department of .lustice. This 
Administration has soundly rebuffed nearly every attempt to investigate and made true 
accountability impossible. 

Accordingly, the American people have been forced to sit by while credible allegations of 
abuse of pow er mount: 
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" Wc have seen this Administration fabricate the threat of Iraqi weapons of mass 
destruction and allege, despite all evidence to the contrary, a relationship between 
Iraq and al Qaeda. These lies dragged our country- into a preemptive and 
unjustified war that has taken the lives of more than 4,000 U.S. troops, injured 
30,000 more, and will cost our nation more than a trillion dollars. 

■ We watched as this Administration again undermined national security by 
manipulating and exaggerating evidence of Iran’s nuclear weapons capabilities 
and openly threatened aggression against Iran, despite no evidence that Iran has 
the intention or capability' of attacking the U.S. 

■ We have looked on in horror as the Administration suspended habeas corpus by- 
claiming the power to declare any person an “enemy combatant” - ignoring the 
Geneva Convention protections that the U.S. helped create. 

• We have seen this Administration endorse torture and rendition of prisoners in 
violation of international law* and stated American policy and values, and then 
destroy the videotaped evidence of such torture. 

■ We have seen this Administration spy on Americans without a court order in 
violation of tlie Fourth Amendment. 

■ Wc watched as the Administration ordered its U.S. Attorneys to pursue 
politically-motivated prosecutions in violation of the law' and then oversaw the 
firing of eight U.S. Attorneys, while allow'ing others to retain their jobs because of 
partisan political considerations. 

“ We watched as Administration ttfficials outed Valerie Flame Wilson as a covert 
agent of the CIA and then intentionally obstructed jirstice by disseminating false 
information through the White House pre.ss office. 

As we know', the framers of our Constitution called for impeachment only in the case of 
high crimes and misdemeanors. The standard is purposely set high because w'e should 
not impeach for personal or political gain - only to uphold and safeguard our democracy. 
Sadly, in my judgment, at least two high ranking administration officials have met that 
standard. Although the call to impeach is one I take neither easily nor lightly, I now 
firmly believe that impeachment hearings arc the appropriate and necessary next step. 
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Mr. Conyers. Keith Ellison is not only a former State legislator 
from Minnesota, but he has been a trial lawyer for over 15 years 
and serves with distinction on the Immigration Committee and the 
Constitution Committee of Judiciary. 

Mr. Ellison. Mr. Chairman, thank you for these hearings. 

I appreciate this opportunity very much. I have been waiting for 
it for quite a long time. Thank you very much. 

Let me just be very direct and to the point, and I will submit my 
full statement for the record. It is important to get the facts on the 
record, to get people under oath, and to dig up the information that 
we need to form the basis of a decision as to how we should go for- 
ward. That alone is an important reason for these proceedings and 
for these hearings. The due process of getting the facts out on the 
table are critical. You simply can’t jump to an outcome or a result. 
And so these hearings are critical and I think important simply be- 
cause of the fact-gathering process that they require. 

Also, second point, powers unused are lost. And our Constitution 
contemplated a three-part system of government, in which each one 
would hold the other accountable. The Constitution does not con- 
template a branch of government acquiescing or deferring to an- 
other. If that happens, our constitutional system breaks down, and 
it does not work. We could end up with an imperial presidency, 
which is something the Eramers never contemplated. 

Eor those reasons, whether or not we are in the Democratic or 
Republican administration, it is critical for Congress as an institu- 
tion to hang onto its powers. And yet, the Constitution doesn’t give 
Congress an unlimited number of ways to hold the executive ac- 
countable. We all know about the power of the purse. That one 
works. We know that. We also know that there are other things we 
can do. We can try to wall off money restrictively. We can pass lim- 
ited resolutions. But at the of the day, the most powerful tool for 
reining in the executive is that of impeachment. That is how you 
get the executive to pay attention and to balance the delicate con- 
stitutional framework. The system doesn’t work if one branch ac- 
quiesces to another. 

I am so happy to be here. My colleagues have laid out ample 
basis for inquiry: Iraq, signing statements, the denial of basic 
human rights, a surveillance society, many other factors. And I 
know we will have a good and fruitful hearing on those matters. 

Thank you. I yield back. 

Mr. Conyers. Thank you. The Members of Congress that have 
asked to come before the Committee today are, of course, the gen- 
tleman from North Carolina, Mr. Jones; the gentleman from North 
Carolina, Brad Miller; the gentleman from New York, Maurice Hin- 
chey; and the gentleman from Illinois — Ohio, Dennis Kucinich. 

Dennis Kucinich chairs the Domestic Policy Subcommittee of 
Oversight and serves also on the Education and Labor Committee. 
He is a former mayor of the City of Cleveland and is a tireless ad- 
vocate for peace and justice. 

We welcome him here today. 

TESTIMONY OF THE HONORABLE DENNIS J. KUCINICH, A 
REPRESENTATIVE IN CONGRESS FROM THE STATE OF OHIO 

Mr. Kucinich. May I proceed, Mr. Chairman? 
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I want to thank the Chair for this opportunity to testify. 

And I want to recognize my colleagues on both sides of the aisle, 
Ranking Member Smith, and my colleagues from the House, who 
I work with, who are my friends, who I respect their integrity and 
their honor. 

And I think it is important that we proceed among ourselves in 
that way so that we can be of service to our Nation in the highest 
manner. 

Our country has been at war in Iraq, and has occupied the 
streets and villages of Iraq for 5 years, 4 months, and 6 days. The 
war has caused the deaths of 4,127 American soldiers and the 
deaths of as many as 1 million innocent Iraqis. The war will cost 
the American people upwards of $3 trillion and is the main contrib- 
uting factor to the destruction of our domestic economy. 

Mr. Chairman, I would ask unanimous consent to enter S.J. Res. 
45 and H.J. Res. 114 into the record. 

Mr. Conyers. Without objection, so ordered. 

[See Appendix, pages 240 and 245.] 

Mr. Kucinich. The primary justifications for going to war, out- 
lined in the legislation which the White House sent to Congress in 
October of 2002, have been determined conclusively to be untrue. 

Iraq was not continuing to threaten the national security inter- 
ests of the United States. 

Iraq was not continuing to possess and develop a significant 
chemical and biological weapons capability. 

Iraq was not actively seeking a nuclear weapons capability. 

Iraq did not have the willingness to attack the United States. 

Iraq had not demonstrated capability and willingness to use 
weapons of mass destruction. 

Iraq could not launch a surprise attack against the United States 
or its Armed Forces. 

Therefore, there was not an extreme magnitude of harm that 
would result in the United States — that would result to the United 
States and its citizens from such an attack. The aforementioned did 
not justify the use of force by the United States to defend itself 

Iraq had no connection with the attacks of 9/11 or with al- 
Qaeda’s role in 9/11. 

Iraq possessed no weapons of mass destruction to transfer to 
anyone. 

Iraq had no weapons of mass destruction and, therefore, had no 
capability of launching a surprise attack against the United States 
or its Armed Forces, and no capability to provide them to inter- 
national terrorists who would do so. 

However, many Members of Congress relied on these representa- 
tions from the White House to inform their decision to support the 
legislation that authorized the use of force against Iraq. We all 
know present and former colleagues who have said that if they 
knew then what they know now, they would not have voted to per- 
mit an attack upon Iraq. 

The war was totally unnecessary, unprovoked, and unjustified. 
The question for Congress is this: What responsibility does the 
President and members of his Administration have for that unnec- 
essary, unprovoked, and unjustified war? The Rules of the House 
prevent me or any witness from utilizing familiar terms. But we 
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can put two and two together in our minds. We can draw infer- 
ences about culpability. 

Mr. Chairman, I ask unanimous consent to enter H. Res. 333, H. 
Res. 1258, and H. Res. 1345 into the record. 

Mr. Conyers. Without objection, so ordered. 

[See Appendix, pages 255, 273 and 440.] 

Mr. Kucinich. I request that each Member read the three bills 
that I have authored, bills which are now awaiting consideration 
by the Judiciary Committee. I am confident that the reader will 
reach the same conclusions that I have about culpability. 

What then should we do about it? 

The decision before us is whether to honor our oath as Members 
of Congress to support and defend the Constitution that has been 
trampled time and again over the last 7 years. 

The decision before us is whether to stand up for the checks and 
balances designed by our Founding Fathers to prevent excessive 
power grabs by either the judicial, legislative, or executive branch 
of government. 

The decision before us is whether to restore faith in government, 
in justice, and in the rule of law. 

The decision before us is whether Congress will endorse with its 
silence the methods used to take us into the Iraq war. 

The decision before us is whether to demand accountability for 
one of the gravest injustices imaginable. 

The decision before us is whether Congress will stand up to tell 
future Presidents that America has seen the last of these injus- 
tices, not the first. 

I believe the choice is clear. I ask this Committee to think and 
then to act now in order to enable this Congress to right a very 
great wrong and to hold accountable those who misled this Nation. 

I thank you. 

[The prepared statement of Mr. Kucinich follows:] 

Prepared Statement of the Honorable Dennis J. Kucinich, a Representative 
IN Congress from the State of Ohio 

Our country has been at war in Iraq, and has occupied the streets and villages 
of Iraq for five years, four months, and 6 days. The war has caused the deaths of 
4,127 American soldiers and the deaths of as many as one million innocent Iraqis. 
The war will cost the American people upwards of $3 trillion and is the main con- 
tributing factor to the destruction of our domestic economy. 

We are borrowing money at high rates of interest to fight an illegal war for oil, 
so that the oil companies can make record profits while charging our constituents 
$5 a gallon for gas. Food prices are increasing, the temperature of the planet is in- 
creasing, our dependence on fossil fuel is increasing, and poverty is increasing. How 
in the world could this have happened to our country? 

Mr. Chairman, I would ask unanimous consent to enter S.J. Res. 45 into the 
record. The primary justifications for going to war, outlined in the legislation which 
the White House sent to Congress in October of 2002, have been determined conclu- 
sively to be untrue: 

• Iraq did not pose “a continuing threat to national security” 

• Iraq was not “continuing to possess and develop a significant chemical and 
biological weapons capability . . .” 

• Iraq was not “actively seeking a nuclear weapons capability” 

• Iraq was not “supporting and harboring terrorist organizations” 

• Iraq had not “demonstrated its willingness to attack, the United States” 

• Members of A1 Qaeda were not “known to be in Iraq” 
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• Iraq had not “demonstrated capability and willingness to use weapons of 
mass destruction . . 

• Iraq could not “launch a surprise attack against the United States or its 
Armed Forces” 

• Therefore there was not an “extreme magnitude of harm that would result 
to the United States and its citizens from such an attack” 

• The aforementioned did not “justify action by the United States to defend 
itself’ 

• Iraq had no “ongoing support for international terrorists” 

• Iraq had not demonstrated “development of weapons of mass destruction.” 

However, many Members of Congress relied on these representations from the 
White House to inform their decision to support the legislation that authorized the 
use of force against Iraq. We all know present and former colleagues who have said 
that if they knew then what they know now, they would not have voted to permit 
an attack upon Iraq. 

The war was totally unnecessary, unprovoked and unjustified. The question for 
Congress is this: what responsibility do the President and members of his Adminis- 
tration have for that unnecessary, unprovoked and unjustified war? The rules of the 
House prevent me or any witness from utilizing familiar terms. But we can put two 
and two together in our minds. We can draw inferences about culpability. 

Mr. Chairman, I would ask unanimous consent to enter H. Res. 333, H. Res. 1258, 
and H. Res. 1345 into the record. I request that each Member read the three bills 
I have authored, bills which are now awaiting consideration by the Judiciary Com- 
mittee. I am confident the reader will reach the same conclusions that I have about 
culpability. 

What, then, should we do about it? 

The decision before us is whether to honor our oath as Members of Congress to 
support and defend the Constitution that has been trampled time and again over 
the last seven years. 

The decision before us is whether to stand up for the checks and balances de- 
signed by our founding fathers to prevent excessive power grabs by either the judi- 
cial, legislative or executive branch of government. 

The decision before us is whether to restore faith in government, in justice, and 
in the rule of law. 

The decision before us is whether Congress will endorse with its silence the meth- 
ods used to take us into the Iraq war. 

The decision before us is whether to demand accountability for one of the gravest 
injustices imaginable. 

The decision before us is whether Congress will stand up to tell future Presidents 
that America has seen the last of these injustices, not the first. 

I believe the choice is clear. 

I ask this committee to think, and then to act, in order to enable this Congress 
to right a very great wrong and to hold accountable those who have misled this Na- 
tion. 

Mr. Conyers. Our next Member of Congress to testify is our dis- 
tinguished colleague, Maurice Hinchey, who serves as a Member of 
both the Committee on Appropriations, on the Natural Resources 
Committee, and also serves on the bicameral Joint Economic Com- 
mittee, and a leader in the Progressive Caucus. He has been a 
longstanding opponent of the war in Iraq, an outspoken advocate 
for environmental reforms and economic justice. 

Welcome. 

TESTIMONY OF THE HONORABLE MAURICE HINCHEY, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW 

YORK 

Mr. Hinchey. Mr. Chairman, I thank you very much. 

This has been a very, extraordinarily interesting experience just 
sitting here listening to you and to the other Members of this 
House Judiciary Committee, which is one of the most significant 
Committees in this Congress, with one of the greatest elements of 
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responsibility, particularly with regard to doing the job which is of 
such great importance for all of us, which is to defend and protect 
the Constitution of the United States. 

So I deeply appreciate what you have done here, Mr. Chairman, 
and all the Members of this Committee as well, in being here for 
this particular purpose, to focus attention on this particular issue. 

We have a main responsibility, as I said, to protect and defend 
that Constitution and maintain the separation of powers to ensure 
that we do not have one aspect of this government which domi- 
nates all the rest of it and particularly we do not have a President 
who attempts to dominate all of the lawful activities of our Nation 
and completely dominate all the significant decisions that are 
made. And we have seen that so clearly in the context of this Ad- 
ministration. 

But I think we have seen it also in the context of corruption and 
incompetence. And I think that this Administration has been domi- 
nated throughout by those two words, corruption and incom- 
petence. And that needs to be addressed. We need to be sure that, 
in the future, we have a President who understands his obligations 
and responsibilities, and who lives up to those obligations and re- 
sponsibilities, and who works responsibly with the other two 
branches of government. 

Now I think, with regard to the situation in Iraq and this ter- 
rorist operation which has dominated so much of what this Admin- 
istration has done, the proper kind of attention has to be directed 
to the situation from the very beginning. And if you look at that 
situation from the very beginning, one of the things that you see 
is that 2 months before the election of November 2000, there was 
a meeting with the President and the intelligence operation, the di- 
rector of intelligence to inform him about one of the major prob- 
lems that we had to confront as a Nation, which was the fact that 
Osama bin Laden and al-Qaeda was determined to attack the 
United States. That was a message which was delivered down in 
Crawford, Texas, in September of 2000. 

Following that, there were more than 40 intelligence briefings 
delivered to the top levels of this Administration, from January 
2001 through September 10 of 2001, including references, all of 
those, all of those briefings included references to al-Qaeda, ref- 
erences to bin Laden, and the fact that they were determined to 
engage in various forms of attack. The most prominent one of those 
PDBs, for example, was the one that was made public, which was 
delivered on August 6, which was so obvious, particularly in its 
headline, about those facts. 

The warnings to the White House about Osama bin Laden were 
extended and consistent, and should have promoted actions to pre- 
vent the attack of September 11, but they did not. And why they 
did not is a major question that we need to be confronting, I be- 
lieve, as a Congress, particularly here in the House of Representa- 
tives. 

Another example of that is how Richard Clarke sent consistent 
warnings to the National Security Adviser, Condoleezza Rice, 
throughout that same period of time in 2001, providing information 
that should have been adhered to. 
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After the attack of September 11, we engaged in a direct attack 
of course on the Taliban and al-Qaeda in Afghanistan. And that at- 
tack, of course, was very successful. It disrupted the Taliban. It put 
in a new government in that country. 

But also it did something else, which is extraordinarily inter- 
esting. That military invasion of Afghanistan failed to follow up on 
bin Laden and allowed him to escape up into the Tora Bora Moun- 
tains. And that escape was provided by, most directly, by the Sec- 
retary of Defense in his direction to pull our military forces back 
and not follow up on that attack. And I think that that was clear 
that the reason for that was that they did not want to capture bin 
Laden, because if we had captured him, if our military had cap- 
tured him, it would have been much more difficult for them to at- 
tempt to justify an attack against another country which had noth- 
ing to do with the attack of September 11 but which they were at- 
tempting to manipulate the intelligence, and did so initially with 
a certain amount of success, manipulating intelligence to try to 
show that there was a direct connection between Iraq and the at- 
tack of September 11, which of course there was not. 

And then they went on to say that there were weapons of mass 
destruction in Iraq, and that those weapons of mass destruction 
were threatening the safety and security of the United States and 
other countries, and we should act against that in the form of an 
invasion. And of course, the information that was given over and 
over again was that there was no clear evidence. And that informa- 
tion was given by United Nations inspectors, inspectors from the 
United States, and from the intelligence of the United States. 

Nevertheless, they chose to ignore all of that. Then the one that 
got a substantial amount of attention was the warnings that the 
Administration ignored, which included a memo that the National 
Intelligence Council sent to the White House in January of 2003 
that stated that the uranium claim which this Administration was 
making, that that uranium claim was baseless and should be laid 
to rest. 

We remember how just prior to that vote in October of 2002, 
there were those kinds of statements about that uranium claim. 
And then, just prior to the invasion in March of 2003, 2 months 
prior to that, how numerous statements were being made by mem- 
bers of the Administration talking about the potential for nuclear 
invasion and saying things, for example, over and over again on a 
number of occasions, we do not want a smoking gun to be a mush- 
room cloud. All of that was designed to manipulate the decision, 
which was unfortunately made by this Congress, to vote to give the 
President the authority to engage in some kind of military activity, 
which he carried out, against Iraq. 

All of those circumstances need to be examined very, very care- 
fully. And they need to be examined because of the terrible damage 
that all of that has done to the present set of circumstances that 
we are confronting as a Nation, both militarily, internationally, and 
economically right here at home. And the danger that it offers and 
really opens the door for in the future for other Presidents to en- 
gage in similar kinds of activities, which would put this Nation 
once again not only in physical danger but in the danger of elimi- 
nating the basic provisions of the Constitution of the United States 
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and undermine the democratic principles of our country, which 
need to be sustained. 

I think that the situation that we are confronting now is one of 
the most difficult that we have had in the history of our country. 
And the word impeachment has been mentioned over and over 
again by Members of the Judiciary Committee on a number of occa- 
sions and again this morning. And I think, frankly, that, based 
upon all of the things that this Administration has done, it is prob- 
ably the most impeachable Administration in the history of Amer- 
ica because of the ways in which it has clearly violated the law. 

One of the most clear examples of that is the State of the Union 
address in January of 2003. And in that State of the Union ad- 
dress, the President knew that what he was stating about the nu- 
clear weapons program had been told to him that was false. It was 
not true. There was no documentation backing it up. And at the 
last minute of course, he switched and tried to put the responsi- 
bility onto the British. But all of that, of course, was very, very un- 
true. And the circumstances that we are confronting, I think, have 
to be dealt with. And I think the responsibility of this Committee 
needs to focus on all of those elements, to examine them carefully, 
and to see the way in which this Administration has behaved, the 
dangerous set of issues that we need to confront as a result of that 
behavior, and to engage in actions that are going to try to ensure 
that the basic democratic principles of our country are not going to 
be undermined, that they are going to be protected and strength- 
ened with regard to future Presidents and future Congresses. 

And so I thank you, Mr. Chairman, for everything that was said 
today by the Members of this Committee and for the opportunity 
to be here with you. 

Thank you very much. 

[The prepared statement of Mr. Hinchey follows:] 

Prepared Statement of the Honorable Maurice Hinchey, a Representative in 
Congress from the State of New York 

I would like to extend my appreciation to my dear friend Chairman Conyers and 
Ranking Member Lamar Smith, and members of the Committee, for giving me this 
opportunity to participate in this very important hearing on “Executive Power and 
its Constitutional Limitations.” 

This is a very important hearing, and I am honored to be a part of it. The Mem- 
bers who do not sit on the House Judiciary Committee, including myself, were in- 
vited to this hearing today because of certain actions we have taken as Members 
of Congress to highlight the behavior of this administration. While our actions var- 
ied, our purpose for acting can be linked to one common dominator — we do not be- 
lieve that anyone is above the laws of these United States. I have no doubt that 
under the current administration, administrative officials have intentionally gone 
outside the bounds of the law and should be held accountable. 

I think this is the most impeachable administration in the history of our country. 
This administration has successfully put its own interests above the interests of the 
American people, which is why in August of 2007, I introduced two companion bills 
to Senator Feingold’s censure resolutions in the House. Both bills, H.Res. 625 and 
H.Res. 626, outline a very comprehensive argument in favor of censuring several ad- 
ministrative officials. 

H.Res.625 would censure administration officials because of their role in stating 
the case for invading Iraq. The resolution would also condemn administrative offi- 
cials for failing to plan for the inevitable civil conflict and humanitarian strife in 
Iraq. Finally, the resolution would also reprimand the administration for over- 
stretching the military with prolonged deployments that have damaged U.S. efforts 
to be prepared for other conflicts. 
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H. Res. 625 would condemn administration officials for launching the warrantless 
surveillance program and for instituting and following extreme policies on torture, 
the Geneva Conventions, and detainees at Guantanamo Bay. The resolution would 
also condemn the politically — motivated firings of U.S. Attorneys. 

I was unwilling to sit idly by and watch these abuses take place. Especially after 
evidence in how the administration responded to individuals that posed a dissenting 
view or a threat to its policies came to light — two obvious examples of this being 
the disclosure of the identity of CIA Operative Valerie Flame and the treatment of 
certain federal prosecutors. 

The Founding Fathers of this great country set up a system of Checks and Bal- 
ances to make certain that the three branches of government did not abuse their 
power. They did not set up the system of Checks and Balances as an option but 
rather an obligation which is why I consider it to be imperative to offer my voice 
on behalf of so many others who could not speak out of fear. Someday we will all 
be judged by what we did, or worse, what we did not do when confronted with these 
abuses. Inaction is simply not an option. I will leave you with this final thought. 
President Theodore Roosevelt once said, “No man is above the law and no man is 
below it; nor do we ask any man’s permission when we ask him to obey it.” Adminis- 
tration officials past, present and future should be no exception. 

Mr. Conyers. Congressman Brad Miller is known for his work 
on the Financial Services Committee to protect homeowners from 
predatory lending practices. In addition, he is on the Foreign Af- 
fairs Committee, as well as the Science and Technology Committee, 
where he Chairs the Investigations and Oversight Committee. 

We welcome you here this morning. 

TESTIMONY OF THE HONORABLE BRAD MILLER, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF NORTH 

CAROLINA 

Mr. Miller. Chairman Conyers, Ranking Member Smith, Mem- 
bers of the Committee, thank you for the invitation to testify this 
morning. 

Our constitutional system of checks and balances assumes a cer- 
tain jostling between the President and Congress. But the Bush ad- 
ministration’s refusal to provide information to Congress and to the 
American people; the Bush administration’s insistence on acting in 
secret is more dangerous and more sinister than just an extrava- 
gantly ambitious claim to executive branch powers. 

Control of information stifles dissent. It insulates an Administra- 
tion from challenge, either by Congress or by critics. Control of in- 
formation is incompatible with democracy. Informed criticism, as 
annoying as it frequently is to people with power, is the stuff of de- 
mocracy. 

Democracy dies behind closed doors. It is Congress’s duty to 
throw the doors open and keep them open in future Administra- 
tions, Democratic and Republican alike. A great American political 
scientist, Woodrow Wilson, said that it is Qie proper duty of Con- 
gress to look into every affair of government and to talk much 
about what it sees. It is meant to be the eyes and the voice, to em- 
body the wisdom and will of its constituents. 

The many disputes between Congress and the President, and it 
is not just Miers and Bolton and Rove, every Committee has been 
stiff-armed by the Bush administration in our exercise of our over- 
sight powers. Those disputes will not be resolved before the election 
in November or by the inauguration in January, but those disputes 
will not be moot next year. We must continue our effort to learn 
how the Bush administration has used the powers of government. 
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and we must restore the balance of powers between Congress and 
the President, regardless of who is President and regardless of 
which party is in the majority in Congress. 

I have introduced one bill just last week to restore Congress’s 
checks on Presidential power, especially the power to act in impreg- 
nable secrecy. And I expect to introduce another shortly. 

Ms. Lofgren asked for practical suggestions on how to right the 
balance between the branches of government, how to restore the 
separation of powers and the checks and balances that the Found- 
ers of this Republic intended. And that has been my aim. 

Now, the first bill, H.R. 6508 — Chairman Conyers is a cosponsor; 
Mr. Nadler is as well, as well as Ms. Sanchez, and obviously, I 
would welcome additional supporters — would allow the House to 
ask a court to appoint a special prosecutor for a criminal contempt 
of Congress charge where the United States Attorney refuses to 
present the case to the grand jury. In recent history. Congress has 
enforced our authority to take evidence by referring contempt 
charges to the U.S. Attorney under a 1857 criminal statute. There 
is not a lot of wiggle room in the language of the statute. The 
House, the Senate may submit contempt charges to the U.S. Attor- 
ney, whose duty it shall be to bring the matter before the grand 
jury for its action. 

Now, despite that unequivocal statutory requirement, when Con- 
gress referred contempt charges, criminal contempt charges, 
against Josh Bolton and Harriet Miers, Attorney General Mukasey 
refused to allow the U.S. Attorney to present the charges to the 
grand jury. He argued that criminal prosecution is exclusively an 
executive branch power, and Congress cannot compel the executive 
branch to bring a criminal prosecution regardless of what the stat- 
ute said. 

In a 1987 decision, the Supreme Court held that a trial court 
could appoint a private prosecutor to bring a contempt of court pro- 
ceeding where the appropriate prosecuting authority denied the 
Court’s request to prosecute. The Supreme Court held that a trial 
court’s power to appoint a private prosecutor was based on the trial 
court’s inherent power of self-protection. 

If the judiciary were completely dependent on the executive 
branch to redress direct affronts to its authority, the Supreme 
Court said, it would be powerless to protect itself if that branch de- 
clined prosecution. Congress cannot depend entirely on the execu- 
tive branch to redress direct affronts to Congress, to Congress’s au- 
thority any more than the courts can, especially when the affront 
is by the executive branch itself 

Second, the U.S. Justice Department’s Office of Legal Counsel is 
little known to the general public, but it exercises remarkable 
power. The Bush administration has fully realized the potential for 
the abuse of the OLC’s power. The Bush administration has, in- 
stead of seeking disinterested legal opinions from the OLC, the 
Bush administration has demanded and gotten exactly the opinions 
from the OLC that it wanted. And the Bush administration has re- 
ceived those opinions and acted on those opinions in secret, placing 
the opinions beyond any challenge. Even when the OLC obligingly 
advised the Bush administration that the Bush administration 
could just ignore the requirements of statute, the Bush administra- 



35 


tion asserts no exigent circumstances, no practical necessity for 
that breathtaking claim of power by the OLC. That they can exer- 
cise in secret that legal power, it is simply a calculated expansion 
of Presidential power at the expense of Congress and the courts. 

I am now working with Senator Feingold and with others on leg- 
islation to require the OLC to report opinions to Congress, espe- 
cially where the OLC decides that the executive branch can just ig- 
nore statutory requirements. 

James Madison wrote, the Founders of our Republic provided 
against the usurpation of power by providing each branch of gov- 
ernment the necessary constitutional means and personal motives 
to resist encroachment of the others. Madison wrote that the con- 
stant aim is to divide and arrange the several branches in such a 
manner as that each may be a check on the other, that the private 
interests of every individual may be a sentinel of public rights. 

The Bush administration’s claim that the President alone de- 
cides, in its own unreviewable discretion, what to tell Congress and 
the American people is an encroachment that we must resist. And 
by jealously asserting our rights under the Constitution, we defend 
the public rights. Thank you. 

[The prepared statement of Mr. Miller follows:] 

Prepared Statement of the Honorable Brad Miller, a Representative in 
Congress from the State of North Carolina 

Thank you for the invitation to testify this morning. 

Our constitutional system of checks and balances assumes a certain jostling be- 
tween the President and Congress, but the Bush Administration’s refusal to provide 
information to Congress or to the American people is more dangerous and more sin- 
ister than just an extravagantly ambitious claim to executive branch powers. Con- 
trol of information stifles dissent and insulates an administration from challenge, 
either by Congress or by critics. Control of information is incompatible with democ- 
racy. Informed criticism, as annoying as it is for many in power, is the stuff of de- 
mocracy. 

Democracy dies behind closed doors. It is Congress’ duty to throw the doors open 
and keep them open in future administrations. Democratic and Republican alike. A 
great American political scientist, Woodrow Wilson, said that it is “the proper duty” 
of Congress “to look into every affair of government and to talk much about what 
it sees. It is meant to be the eyes and the voice, and to embody the wisdom and 
will of its constituents.” 

The many disputes between the Bush Administration and Congress will not be 
moot if not resolved before the election in November or the inauguration in January. 
Congress must continue the effort next year to learn how the Bush Administration 
used the powers of government. And we must restore the balance of powers between 
Congress and the President, regardless of who is president and which party is in 
the majority in Congress. 

I have introduced one bill to restore Congress’ checks on presidential power, espe- 
cially the power to act in impregnable secrecy, and I expect to introduce another 
shortly. 

The first bill, HR 6508, would allow the House to ask a court to appoint a special 
prosecutor for a criminal contempt of congress charge where the United States At- 
torney refuses to present the case to the grand jury. In recent history. Congress has 
enforced our authority to take evidence by referring contempt charges to the U.S. 
Attorney under an 1857 criminal statute. There’s not a lot of wriggle room in the 
statute: the House or Senate may submit contempt charges to the U.S. Attorney, 
“whose duty it shall be to bring the matter before the grand jury for its action.” De- 
spite that unequivocal statutory requirement, when Congress referred criminal con- 
tempt charges against Josh Bolton and Harriet Miers, Attorney General Mukasey 
refused to allow the U.S. Attorney to present the charges to the grand jury. He ar- 
gued that criminal prosecution is exclusively an executive branch power, and Con- 
gress cannot compel the executive branch to bring a criminal prosecution regardless 
of what the statute said. 
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In a 1987 decision, the Supreme Court held that a trial court could appoint a pri- 
vate prosecutor to bring a contempt of court proceeding where “the appropriate pros- 
ecuting authority” denied the court’s request to prosecute. The Supreme Court held 
that the trial court’s power to appoint a private prosecutor was based on the trial 
court’s “inherent power of self-protection.” “If the Judiciary were completely depend- 
ent on the Executive Branch to redress direct affronts to its authority,” the Supreme 
Court said, “it would be powerless to protect itself if that Branch declined prosecu- 
tion.” 

Congress cannot depend entirely on the executive branch to redress affronts to 
Congress’ authority any more than the courts can, especially where the affront is 
by the executive branch itself. 

Second, the U.S. Justice Department’s Office of Legal Counsel is little known to 
the public, but exercises remarkable power. The Bush Administration has fully real- 
ized the potential for the abuse of the OLC’s power. Instead of seeking disinterested 
legal opinions, the Bush Administration has demanded and gotten exactly the opin- 
ions it wanted from the OLC. And the Bush Administration has received and acted 
on the OLC’s opinions in secret, placing the opinions beyond challenge, even when 
the OLC obligingly advised that the Bush Administration could simply ignore statu- 
tory requirements. The Bush Administration asserts no exigent circumstances, no 
practical necessity for the breathtaking claim that the OLC can secretly excuse the 
administration from legal requirements. It is simply a calculated expansion of presi- 
dential power at the expense of Congress and the courts. 

I am now working with Senator Feingold on legislation to require the OLC to re- 
port opinions to Congress, especially where the OLC decides that the executive 
branch can just ignore statutory requirements. 

According to James Madison, the founders of our republic provided against the 
usurpation of power by providing each branch of government “the necessary con- 
stitutional means and personal motives to resist encroachments of the others.” 
Madison wrote that “the constant aim is to divide and arrange the several offices 
in such a manner as that each may be a check on the other — that the private inter- 
est of every individual may be a sentinel of the public rights.” 

The Bush Administration’s claim that the president alone decides — in his own 
unreviewable discretion — what to tell Congress and the American people is an en- 
croachment we must resist. And by jealously asserting our powers under the Con- 
stitution, we defend the public rights. 

Mr. Conyers. Walter Jones, long-serving Member of the House 
of Representatives from North Carolina, who serves on the Armed 
Services Committee, the Financial Services Committee and has 
been known for working across the aisle to craft bipartisan legisla- 
tion; the War Crimes Act under President Clinton, the Constitu- 
tional War Powers Resolution, which he introduced with our Judi- 
ciary Committee colleague William Delahunt only last year. 

We are pleased that you could be with us today. 

TESTIMONY OF THE HONORABLE WALTER JONES, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF NORTH 

CAROLINA 

Mr. Jones. Mr. Chairman, thank you very much. 

And I want to thank you and this Committee for holding this 
hearing, for giving me an opportunity to speak on the issue of Pres- 
idential signing statements. This hearing today is about trust. It is 
about the American people, and can they trust their government? 

Just as the American people have access to the text of bills that 
are signed into law, they should have easy and prompt access to 
the content of Presidential signing statements that could affect how 
those laws will be executed. 

To enable a more complete public understanding and trust of our 
Nation’s laws, the Congress should also be able to call for the ex- 
ecutive’s explanation and justification for a Presidential signing 
statement. 
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The history of Presidential signing statements dates back to the 
19th century. President James Monroe issued the first signing 
statement in 1821. However, a September 17th, 2007, Congres- 
sional Research Service report noted that U.S. Presidents, and I 
quote, have increasingly employed the statements to assert con- 
stitutional and legal objections to congressional enactments. In 
doing so. Presidents sometimes communicate their intent to dis- 
regard certain provisions of bills they have signed into law. 

According to the CRS, President Clinton issued 381 signing 
statements while in office; 70 of these statements raised legal and 
constitutional objections. President George W. Bush has issued at 
least 152 signing statements; 118 of these statements have con- 
tained over 800 constitutional challenges or objections. 

According to the American Bar Association, and I quote, “from 
the inception of the Republic until the year 2000, Presidents have 
produced signing statements containing fewer than 600 challenges 
to bills they signed.” 

That tells a great deal. 

I continue, because future Presidents are likely to continue this 
practice. Congress should act now to pass legislation to ensure 
proper understanding and disclosure of these signing statements. 

To address this issue, I have introduced H.R. 5993, the Presi- 
dential Signing Statement Act, which would, first, require the 
President to provide copies of signing statements to congressional 
leadership within 3 days of being issued; second, require signing 
statements to be published in the Federal Register; third, require 
executive staff to testify on the meaning and justification for Presi- 
dential signing statements at the request of the House or the Sen- 
ate Judiciary Committee; and fourth and last, provide that no mon- 
eys may be used to implement any law accompanied by a signing 
statement if any provision of the act is violated. 

This bill directly addresses the recommendation of the American 
Bar Association Task Force on Presidential Signing Statements. 

Mr. Chairman, I would like to submit a copy of the ABA report 
for the record. 

[The material referred to follows:] 
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This resolution does not represtent the policy of the American Bar Association until it shall have 
been approved h i' the House (f Delegates. Informational reports, comments and supporting data are 
not approved by the House in its voting and represent only the views of the submitting entity. 


AMERICAN BAR ASSOCIATION 

TASK FORCE ON PRESIDENTIAL SIGNING STATEMENTS 
AND THE SEPARATION OF POWERS DOCTRINE 

RECOMMENDATION 

RESOLVED, That the American Bar Association opposes, as contrary to the rule of law 
and our constitutional system of separation of powers, the issuance of presidential signing 
statements that claim the authority or state the intention to disregard or decline to enforce all or 
part of a law the President has signed, or to interpret such a law in a manner inconsistent with the 
clear intent of Congress; 

FURTHER RESOLVED, That the American Bar Association urges the President, if he 
believes that any provision of a bill pending before Congress would be unconstitutional if enacted, 
to communicate such concerns to Congress prior to passage, 

FURTHER RESOLVED, That the Ainerican Bar Association urges the President to 
confine any signing statements to his views regarding the meaning, purpose and significance of 
bills presented by Congress, and if he believes that all or part of a bill is unconstitutional, to veto 
the bill in accordance with Article 1, § 7 of the Constitution of the United States, which directs 
him to approve or disapprove each bill in its entirety, 

FURTHER RESOLVED, That the American Bar Association urges Congress to enact 
legislation requiring the President promptly to submit to Congress an official copy of all signing 
statements he issues, and in any instance in which he claims the authority, or states the intention, 
to disregard or decline to enforce all or part of a law he has signed, or to interpret such a law in a 
manner inconsistent with the clear intent of Congress, to submit to Congress a report setting forth 
in full the reasons and legal basis for the statement; and further requiring that all such submissions 
be available in a publicly accessible database; and 

FURTHER RESOLVED, That the American Bar Association urges Congress to enact 
legislation enabling the President, Congress, or other entities or individuals, to seek judicial 
review, to the extent constitutionally permissible, in any instance in which the President claims the 
authority, or states the intention, to disregard or decline to enforce all or part of a law he has 
signed, or interprets such a law in a manner inconsistent with the clear intent of Congress, and 
urges Congress and the President to support a judicial resolution of the President's claim or 
interpretation. 
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REPORT 


The presej-vation of liberty requires that 
the three great departments of power 
should be separate attd distinct. 

- James Madison, Federalist Papers, No. 47. 

T. TNTRODIJCTTON 

On April 30, 2006, Charlie Savage, a respected veteran reporter for the Boston Globe, 
wrote a lengthy article on the use of presidential “signing statements” in which he reported that 
“President Bush has quietly claimed the authority to disobey more than 750 laws enacted since he 
took ofBce, asserting that he has the power to set aside any statute passed by Congress when it 
conflicts with his interpretation of the Constitution.”' Savage wrote: 

Legal scholars say the scope and aggression of Bush's assertions that he can bypass 
laws represent a concerted effort to expand his power at the expense of Congress, 
upsetting the balance between the branches of government. The Constitution is 
clear in assigning to Congress the power to write the laws and to the president a 
duty "to take care that the laws be faithfully executed." Bush, however, has 
repeatedly declared that he does not need to "execute" a law he believes is 
unconstitutional. 

Id. The Savage articles created a major national controversy, with the use - and, as some charged, 
the abuse - of signing statements drawing both severe critics and staunch defenders, with dozens 
of newspaper editorials' and op-ed pieces published. 

Senator Aden Specter (R-PA), the Chairman of the Senate Judiciary Committee, charged 
that congressional legislation “doesn't amount to anything if the president can say, 'My 
constitutional authority supersedes the statute.' And I think we've got to lay down the gauntlet 


' See Charlie Savage, Bush Challenges Hundreds of Lau’s, Boston Globe, April 3 0, 2006, crt 
httD://www.boston.com/news/nationAVashington/articles/2006/04/30/bu5h challenges hundreds 
ofjaws/. 

' See, e.g.. Veto? Who Needs a Veto?, Editorial, Nf,W York Times, May 5, 2006 at 
http://www’ ,ny1imes.com/2006/05/05/opinion/05fnl .html'.^th&cmc==th : A White House power 
grab. Editorial, SAN FRANCISCO CHRONICLE, June 12, 2006, at 

http://sfkate.com/cgi-bin/article.ct>i?file=/chronicle/archive/2006/06/12/EDGMSJB0EJl.DTL: 
Signing statements an abuse of power. Editorial, ASBURY PARK PRESS, June 6, 2006, at 
http://www.app.com/apps/pbcs.dll/articleiAJn=/20060606/OPINION/6060603 13/1032 . 
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and challenge him on He denounced the President’s use of signing statements as “a very 
blatant encroachment” on Congress's power to legislate.'* 

At a June 27, 2006 Senate Judiciary Committee hearing on “Presidential Signing 
Statements,”’ Senator Patrick Leahy (D-VT), the Ranking Member, stated: 

We are at a pivotal moment in our Nation’s history, where Americans are faced 
with a President who makes sweeping claims for almost unchecked Executive 
power. One of the most troubling aspects of such claims is the President’s 
unprecedented use of signing statements. Historically, these statements have 
served as public announcements containing comments from the President, on the 
enactment of laws. But this Administration has taken what was otherwise a press 
release and transformed it into a proclamation stating which parts of the law the 
President will follow and which parts he will simply ignore. 

Senator Leahy called the broad use of signing statements “a grave threat to our constitutional 
system of checks and balances.”** 

In light of the importance of these issues, ABA President Michael S. Greco appointed an 
ABA Task Force on Presidential Signing Statements and the Separation of Powers Doctrine to 
“examine the changing role of presidential signing statements, in which U.S. presidents articulate 
their views of provisions in newly enacted laws, attaching statements to the new legislation before 
forwarding it to the Federal Register” and to “consider whether such statements conflict with 
express statutory language or congressional intent.”’ 


'* See Andy Sullivan, Specter to grill officials on Bush ignoring laws'' Reuters, June 21 , 2006, 
httD://www.washingtonpost.com/wD-dvn/content/article/2006/06/21/AR2006062101 594.html 

'* See Charlie Savage, Senators Renew Call for Hearings on Signing Statements, BOSTON GLOBE, 
June 16, 2006, at 

http://www.bo5ton.com/news/nation/washinuton/articles/2006/06/16/5enators renew call for he 
arings_on_signing_statements/. 

’ The statements of all witnesses at the Senate Judiciary Committee hearing on "Presidential 
Signing Statements,” including Task Force members Bruce Fein and Professor Charles Ogletree, 
can be accessed at: htta://iudiciarv.senate.gov/hearing.cfm?id=1969 . 

** See Statement of Senator Patrick Leahy, Ranking Member, Judiciary Committee 
Hearing on Presidential Signing Statements, June 27, 2006, at 
httt)://iudiciarv. senate. gov/member statement.cfm?id=1969&wit id=2629 

’ See ABA News Release, “ABA to Examine Constitutional, Legal Issues of 
Presidential Signing Statements” at: http://www.abanews.org/releases/news060506.html 
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In appointing the Task Force, President Greco stated: 

The issue to be addressed by this distinguished task force is of great consequence 
to our constitutional system of government and its delicate system of checks and 
balances and separation of powers. The task force will provide an independent, 
non-partisan and scholarly analysis of the utihty of presidential signing statements 
and how they comport with the Constitution and enacted law. 

President Greco took special care to ensure that the membership of the Task Force 
represented a variety of diverse views and backgrounds. The Task Force members are both 
conservative and liberal, Republican and Democrat, and have had substantial experience in 
govermiient, the judiciary, and constitutional law. * 

While the Task Force was operating under intense time pressures, it benefitted from the 
fact that the use of presidential signing statements has been the subject of a variety of scholarly 
books and articles.’ In addition, the American Presidency Project, a collaboration between John 
Woolley and Gerhard Peters at the University of California, Santa Barbara, contains the signing 
statements of all United States Presidents since 1929,“’ and Joyce A. Green, a concerned and 
public spirited Oklahoma City lawyer, created an annotated website of all of the signing 
statements since 200 1 in order to “provide free convenient access — for the entire world — to the 
text of George W. Bush's presidential signing statements.”" 

The members of the Task Force reviewed a large number of reference materials and 
discussed and debated the issues in more than a half dozen lengthy conference calls and hundreds 
of emails. Every word of each recommendation was carefully considered and parsed until there 


* The Task Force is chaired by Neal R. Sonnett, and includes Mark D. Agrast, Hon. Mickey 
Edwards, Bruce Fein, Dean Harold Hoiigju Koh, Professor Charles Ogletree, Professor 
Stephen A. Saltzburg, Hon. William S. Sessions, Professor Kathleen Sullivan, Tom Siisman, 
and Hon. Patricia M. Wald. Alan J. Rothstein serves as a Special Advisor. A short biography 
of each appears in an Appendix to this Report. 

’ See, e.g., Phillu’ J. Coopbr, By Order of The PRBStDENt : The Use and Abuse oe 
Executive Direc t Action (2002); Christopher S. Kelley, “A Comparative Look at the 
Constitutional Signing Statement: The Case of Bush and Clinton,” Paper presented at the 6L' 
Annual Meeting of the Midwest Political Science Association (April 2003), at 
http:,'/mpsa.indiana.ediriconf2003papers/103l858822.i)dF: Philip J. Cooper, George W. Bush, 
Edgar Allan Poe, and the Use and Abuse of Presidential Signing Slalements, 35 Presidentiat 
Stud. Q. 515 (2005). 

See http://www. presidency. uc5b.edu/siimingstatements.DhD?vear=2006&Submit=DISPLAY . 

" See http://www.coherentbabble.CQm/5igningstatements/about.htm 
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was unanimous consensus by the members. Among those unanimous recommendations, the Task 
Force voted to: 

• oppose, as contrary to the rule of law and our constitutional system of separation of 
powers, a President's issuance of signing statements to claim the authority or state the 
intention to disregard or decline to enforce all or part of a law he has signed, or to 
interpret such a law in a manner inconsistent with the clear intent of Congress; 

• urge the President, if he believes that any provision of a bill pending before Congress 
would be unconstitutional if enacted, to communicate such concerns to Congress prior to 
passage; 

• urge the President to confine any signing statements to his views regarding the meaning, 
purpose, and significance of bills, and to use his veto power if he believes that all or part 
of a bill is unconstitutional; 

• urge Congress to enact legislation requiring the President promptly to submit to Congress 
an official copy of all signing statements, and to report to Congress the reasons and legal 
basis for any instance in which he claims the authority, or states the intention, to disregard 
or decline to enforce all or part of a law he has signed, or to interpret such a law in a 
manner inconsistent with the clear intent of Congress, and to make all such submissions be 
available in a publicly accessible database. 

• urge Congress to enact legislation enabling the President, Congress, or other entities or 
individuals, to seek judicial review of such signing statements to the extent constitutionally 
permissible, and urge Congress and the President to support a judicial resolution of the 
President's claim or interpretation. 

Our recommendations are not intended to be, and should not be viewed as, an attack on 
the current President. His term will come to an end and he will be replaced by another President, 
who will, in turn, be succeeded by yet another 

To be sure, it was the number and nature of the current President's signing statements 
which generated the formation of this Task Force and compelled our recommendations. However, 
those recommendations are directed not just to the sitting President, but to all Chief Executives 
who will follow him, and they are intended to underscore the importance of the doctrine of 
separation of powers. They therefore represent a call to this President and to all his successors to 
fully respect the rule of law and our constitutional system of separation of powers. 
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TI. PRESIDENTIAL SIGNING STATEMENTS AND THE SEPARATION OF 
POWERS DOCTRINE 

According to Professor Neil Kinkopf, signing statements have historically served “a 
largely innocuous and ceremonial function” to explain the President's reasons for signing a bill 
into law and to serve to “promote public awareness and discourse in much the same way as a veto 
message”'^ And Professor Christopher Kelley, In his 2003 doctoral dissertation on this issue, 
noted that: 


... it is what the president does with the signing statement that makes this an area 
of interest to those studying presidential power. The president can use the signing 
statement to reward constituents, mobilize public opinion toward his preferred 
policies or against his political opponents, decline to defend or enforce sections of 
the bill he finds to be constitutionally objectionable, reward political constituents 
by making political declarations regarding the supposed constitutional veracity of a 
section of a bill, and even move a section of law closer to his preferred policy.*’ 

According to Kinlcopf, “there is nothing inherently wrong with or controversial about signing 
statements.” However, the controversy arises when “a signing statement is used not to extol the 
virtues of the bill being signed into law, but to simultaneously condemn a provision of the new law 
as unconstitutional and announce the President’s reliisal to enforce the unconstitutional 
provision.”'* 

Since several recent studies have concluded that the Bush Administration has used signing 
statements to claim the authority or state the intention to disregard or decline to enforce all or 
part of a law he signed more than all of his predecessors combined,” we believe that a short 
history of the use of such statements will provide background, context, and perspective to this 
report. 


'’Neil Kinkopf, Signing Slalemenis and the President's Authority to Refuse to Enforce the Law 2 
(June 15, 2006), at http ://w w w. acslaw. org/node/2965. 

Christopher Kelley, The Unitary Exeaitive and the Presidential Signing Statement (2003) 
(unpublished Ph.D, dissertation, Miami University), at http://www. ohiolink. edu/etd/send - 
pdCcgi?miamil0577 16977. 


Id. at 3; Savage, supra, note 1. 
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A. A History of the Use of Signing Statements 
1. The First Two Centuries 

The Constitution says nothing about the President issuing any statement when he signs a 
bill presented to him. If he vetoes the bill. Article 1, §7 requires him to tell Congress what his 
objections are, so that Congress can reconsider the bill and accommodate him or repass it by a 
two-thirds vote of both Houses in which case it becomes law without his signature. 

Nonetheless Presidents have issued statements elaborating on their views of the laws they 
sign since the time of President James Monroe who, a month after he signed a bill into law which 
mandated reduction in the size of the army and prescribed the method by which the President 
should select military officers, issued a statement that the President, not Congress, bore the 
constitutional responsibility for appointing military officers.'* 

In 1830, President Andrew Jackson signed an appropriations bill providing for a road from 
Detroit to Chicago he objected to, but insisted in his signing statement that the road involved was 
not to extend beyond Michigan. The House of Representatives vigorously objected to his 
limitation but in fact acceded to it.” 

In 1840, President John Tyler issued a signing statement disagreeing quite respectfully 
with certain provisions in a bill dealing with apportionment of congressional districts. As 
spokesman for the House, John Quincy Adams wondered why such an “extraneous document” 
was issued at all and advised that the signing statement should “be regarded in no other light than 
a defacement of the public records and archives.”'* 

No signing statements announcing a President’s intent not to comply with a law were 
issued until 70 years after the Constitution was ratified. Although after the Jackson and Tyler 
contretemps, Presidents seemed to shy away from statements denouncing provisions in bills they 
signed, the practice of identifying their differences with the Congress continued throughout the 
19"' century.'" There is, additionally, at least one example of a 19"' century signing statement by 


Kelley, supra note 9, at 5. 

” !d. at 5-6. 

'* Id at 5. 

Id. The practice was recognized by the Supreme Court in La A hra Silver Mining Co. v. United 
Stares, 175 US. 423, 454 (1899). But the characterization in the 1994 Office of Legal Counsel 
memorandum authorized by Walter Dellinger on Presidential Authority to Decline to Execute 
Unconstitutional Statutes (hereafter Dellinger Dechnation Memorandum), at 
http ://wtvw.usdoi . gov/olc/nonexcut.htm (pagination according to the printed version), of a 
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President Ulysses S. Grant that “interpreted” a bill in a way that would overcome the Presidential 
constitutional concern, a technique that would frequently be employed by later 20''* century 
Presidents to mold legislation to fit their own constitutional and statutory preferences. An 
appropriation bill had prescribed the closing of certain consular and diplomatic offices. President 
Grant thought it “an invasion of the constitutional prerogatives and duty of the Executive” and 
said he would accordingly construe it as intending merely “to fix a time at which the 
compensation of certain diplomatic and consular officers shall cease and not to invade the 
constitutional rights of the Executive.”” 

This pattern continued basically into the first 80 years of the 20’'’ century. President 
Theodore Roosevelt proclaimed his intention in 1909 to ignore a restriction on his power to 
establish volunteer coimnissions in a signing statement; President Woodrow Wilson advised in a 
signing statement that executing a particular provision would result in violation of 32 treaties 
which he refused to do; and in 1943 President Franklin Roosevelt vehemently lashed back at a 
rider in an appropriation bill which barred compensation to three government employees deemed 
“subversive” by the Congress. Roosevelt “place[d] on record my view that this provision is not 
only unwise and discriminatory, but unconstitutional” and was thus not binding on the Executive 
or Judicial branches. This signing statement was later cited by the Supreme Court in United States 
V. Lovett^' where it held the law unconstitutional. Roosevelt indicated he would enforce the law 
but that when the employees sued, he would instruct the Attorney General to side with them and 
attack the statute, which he did. Congress had to appoint a special counsel to defend it, 
unsuccessfully.” 


“consistent and substantial executive practice” of Presidential noncompliance with provisions in 
signed bills has been challenged by some commentators. See William C. Banks, Still the Imperial 
Presidency, 2 JURIST Books-ON-Law BOOK Revs, No. 3 (March 1999), reviewing CHRISTOPHER 
N. May, Presidential Defiance of “Unconstitutional” Laws: Reviving hie Royal 
Prerogative (1998), at http://iurist.law.pitt.edu/lawbooks/revmar99.htm#Banks . An earlier 
1993 Dellinger memorandum on the Legal Significance of Presidential Signing Statements 
(hereafter Dellinger Signing Memorandum), a/ http://www.usdoi.gov/olc/signing.htm (pagination 
according to the printed version), lists Presidents Jackson, Tyler, Lincoln and Johnson as issuing 
signing statements dealing with constitutional objections to bills they signed. 

These statements in the main noted the Presidents’ objections and urged Congress to address 
them (which it often did). But some, however, such as Jackson’s road limitation, were read by 
Congress as signifying an intent not to follow the law and, in Jackson’s case, labeled an “item 
veto.” 

” Dellinger Signing Memorandum, at 5. 

238 U.S. 303 (1946). 

” Kelley, supra note 9, at 7-8. 
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President Roosevelt also employed the “constitutional avoidance” technique pioneered by 
President Grant of interpreting a controversial provision so as not to raise constitutional concerns. 
When he Issued a signing statement for the Emergency Price Control Act of 1942, he objected to 
certain “protectionist measures for farmers,” but continued that “nothing contained therein . . . 
can be construed as a limitation on existing powers of government agencies such as the 
Commodity Credit Corporation to make sales of agricultural commodities in the nonnal conduct 
of their operations.” Either Congress should remove the provision or he would treat it as a nullity. 
Congress removed it.“’ President Truman followed suit in a signing statement regarding a 
provision in a 1951 appropriations act, saying: “1 do not regard this provision as a directive, 
which would be unconstitutional, but instead as an authorization . . And in signing the Portal 
to Portal Act, President Truman took the then unusual step of defining the term “compensable 
labor” in a way so as to benefit the interests of organized labor, an interpretation later accepted by 
the courts."’ 

Presaging the formulaic signing statements of the current era refusing to follow laws 
mandating intelligence disclosures. President Dwight Eisenhower in 1959 signed the Mutual 
Security Act, but stated, “1 have signed this bill on the express promise that the three amendments 
relating to disclosure are not intended to alter and cannot alter the Constitutional duty and power 
of the Executive with respect to the disclosure of information, documents and other materials. 
Indeed any other construction of these amendments would raise grave constitutional questions 
under the historic Separation of Powers Doctrine.”^ 

President Nixon in turn objected to a 1971 military authorization bill which set a date for 
withdrawal of U.S. forces from Indochina as being “without binding force or effect. And prior 
to the Supreme Court’s 1983 decision in INS v. Chadha,'* invalidating the legislative veto, 
Presidents Eisenhower, Nixon, Ford and Carter objected to variations of those vetoes in signing 
statements and said they would not abide by them. Presidents John F. Kennedy and Lyndon 
Johnson construed such legislative vetoes as “request[s] for information.”^’ 


Kelley, supra note 9, at 7; Dellinger Signing Memorandum, Appendix, at 6. 
“ Dellinger Signing Memorandum, Appendix, at 6, 

“ Kelley, supra note 9, at 4. 

Dellinger Signing Memorandum, Appendix at 6. 


462 U.S. 919 (1983). In Its opinion the Supreme Court noted that eleven Presidents had 
indicated in signing statements and otherwise that the legislative veto was unconstitutional. 

® Dellinger Signing Memorandum, Appendix, at 6; Dellinger Declination Memorandum, 
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As a general matter. President Jimmy Carter made greater use than his predecessors of 
signing statements, refjsing, as President Grant had done before him, to follow the mandate of 
Congress to close certain consular posts and indicating his intent to construe the provision as only 
“precatory . He also issued a statement accompanying his signing of a 1978 appropriations act 
which contained a provision forbidding use of hinds to implement his amnesty program for 
Vietnam draft resisters; he maintained that the provision was a bill of attainder, denied due 
process and interfered with the President’s constitutional pardoning power. He then proceeded in 
defiance of the law to use funds to process reentry visas for the Vietnam resisters and when critics 
sued the government to enforce the law his administration successfully defended his actions on the 
ground that the challengers had no standing to sue.^^ 

2. The Reagan, Bush I and Clinton Years 

The Administration of President Ronald Reagan is credited by many commentators as a 
period in which the use of signing statements escalated both quantitatively and qualitatively, The 
first observation is only moderately accurate; the second is quite true. For the first time, signing 
statements were viewed as a strategic weapon in a campaign to influence the way legislation was 
interpreted by the courts and Executive agencies as well as their more traditional use to preserve 
Presidential prerogatives,^^ President Reagan’s Attorney General Edwin Meese secured an 
agreement from West Publishing Company to include signing statements along with traditional 
legislative history in the United States Code Congressional and Administrative News for easy 
availability by courts and implementing officials.'^'' 


Appendix, at 6. 

Dellinger Signing Memorandum, Appendix, at 6. 

Kelley, supra note 9, at 3 . Professor May contends that of the 1 0 1 statutory provisions 
challenged by Presidents through 1981, the President actually “disregarded” only 1 2; of those 1 2, 
seven occurred between 1 974 and 1981. President Carter accounted for five of those. Banks, 
supra. 

Now Supreme Court Justice Samuel Alito wrote a memorandum while in the Office of Legal 
Counsel in 1986 counseling some modest experimentation with signing statements construing 
“ambiguous” statutory terms but recommended avoiding interpretive conflicts with Congress 
where the meaning of the law was clear. See Samuel A. Alito, Jr., Using Presidential Signing 
Statement to Make Fuller Use of the President’s Constitutionally Assigned Role in the Process of 
Enacting Law (Feb. 5, 1986) (Office of Legal Counsel memorandum), at 
http://www.archives.gOv/news/samuel-alito/accession-060-89-269/Acc060-89-269-box6-SG - 
LSWG-AlitotoLSWG-Febl986.pdf 

Kelley, supra note 9, at 8-9. 


10 




48 


President Reagan succeeded in having his signing statements cited in several Supreme 
Court cases which upheld his Presidential powers against challenges by the Comptroller General 
in Bowsher v. Synar,^' involving deficit spending limits and in the final denouement of the 
legislative veto in the Chadha case.^’ In his statement accompanying the signing of the 
Competition in Contracting Act in 1984, he had refused to abide by the provision which allowed 
the Comptroller General to sequester money in the event of a challenge to a govermnent contract. 
His nonenforcement was challenged by a losing bidder, and the courts found the Act 
constitutional. His continued refusal to obey the court order resulted in a judicial tongue lashing 
and Congressional threats to eliminate funding, whereupon he changed course.^® 

Two of the most aggressive uses of the signing statement by President Reagan to control 
statutory implementation occurred in the Immigration Reform and Control Act of 1986 in which 
Congress legislated that a “brief, casual and imminent absence” of a deportable alien Ifom the 
United States would not terminate the required “continuous physical presence” required for an 
alien’s eligibility for legalized status. President Reagan announced in the signing statement, 
however, that an alien would be required to apply to the INS before any such brief or casual 
absence, a requirement totally absent from the bill. He also reinterpreted the Safe Drinking Water 
Act so as not to make several of its provisions mandatory. ” 

President George Herbert Walker Bush (“President Bush 1”) overtook President Reagan 
in the number of signing statement challenges to provisions in laws presented to him — 232 in his 
four years in office compared to 71 in the two-term Reagan Administration.’* A third of President 
Bush I’s constitutional challenges were in the foreign policy field. An Office of Legal Counsel 
opinion prepared for the President listed 10 types of legislative encroachments on Presidential 
prerogatives and urged they be countered in signing statements ” 


” Kelley, svpra note 9, at 8; Bowsher v. Synar, 478 U.S. 717, 719 n.l (1986). 

” INS V. Chadha, 462 U.S. 919 (1983) n. 13. Though not involving a signing statement the 
Reagan push to influence legislative interpretation received a boost from the Supreme Court’s 
decision in Chevron U.S. A. Inc. v. NRDC, 462 U.S. 919 (1983), which ruled that unless the text 
or Congressional intent was clear, any “permissible,” aka reasonable, interpretation by the agency 
of statutory language would prevail even if the court’s own interpretation might be different. 

Kelley, supra note 9, at 8-9. 

” Marc V. Garber and Kurt A. Williams, Presidential Signing Statement as Interpretation of 
Legi.dative Intent: An Executive Aggrandizement of Power, 24 Harv. J. on Legis. 363 (1987), at 
2 and n.l 4. 

Kelley, supra note 9, at 10. 

Id. 
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He responded forcefully to his perception of such threats in laws, both great and small. 

The Dayton Aviation Heritage and Preservation Act of 1992, for example, directed the Secretary 
of the Interior to make appointments to a commission which would exercise Executive power 
though the appointees were not confirmed as Executive branch officers. Appraising this as an 
affront to Presidential power under the Appointments Clause, President Bush I refused to appoint 
anyone until Congress changed the law. He acted similarly with respect to nominations under the 
National and Community Services Act which had designated the Speaker and Senate Majority 
Leader to make appointments.® 

President Bush 1 advanced the Reagan interpretive agenda further in two instances in 
which his administration first arranged to have colloquies inserted into the congressional debates 
and then in signing statements relied on those colloquies to interpret statutory provisions despite 
stronger legislative evidence in favor of contrary interpretation. The first case involved a foreign 
affairs appropriations bill in which the Congress had forbidden sale of arms to a foreign 
govermnent to further a foreign policy objective of the United States which the United States 
could not advance directly. Stating first that he intended to construe “any constitutionally doubtful 
provisions in accordance with the requirements of the Constitution,” President Bush 1 said he 
would restrict the scope of the ban to the kind of “quid pro quo" exchange discussed in a specific 
colloquy his administration had arranged with Congressional allies rather than credit the broader 
range of transactions clearly contemplated by the textual definition which included deals for arms 
“in exchange for” furthering of a U S. objective. “My decision to sign this bill,” he said in the 
statement, “is predicated on these understandings” of the relevant section, referring to the 
colloquy.*' 

In the 1991 Civil Rights Act, a piece of legislation President Bush I could not afford 
politically to veto, Congress said quite clearly that it wished to return to an interpretation of what 
constituted “disparate impact” for Title Vll discrimination purposes that existed prior to the 
Supreme Court’s cutback in the Ward’s Cove case.® The President’s signing statement, however, 
labeled by one commentator as the most controversial signing statement of his term, again relied 
on a colloquy inserted in the record of the congressional debate and concluded that the Act 
“codifies” rather than “overrules” Ward’s Cove.® 

A look at the Clinton record of the use of the presidential signing statement shows that 
President Clinton used the constitutional signing statement less in his two terms than did his 


® Kelley, supra note 9, at 1 1 -1 2. 

Kelley, supra note 9, at 12-14. 

® Ward’s Cove Packing Co. it Antonio, 490 U.S. 642 (1989). 
® Kelley, supra note 9, at 14-16. 
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predecessor in one (105 to 146), but still more than the Reagan administration (105 to 71).“ For 
the Clinton Administration, “the signing statement was an important cornerstone of presidential 
power, as outlined by Walter Dellinger in his 1993 OLC memo. It would become particularly 
important after the 1994 mid-term elections when the Congress became Republican and more 
polarized.”"*’ 

In a 1993 memorandum, the then head of OLC, later acting Solicitor General Walter 
Dellinger, justified on historical and constitutional bases, a President’s refusal to follow a law that 
is “unconstitutionaf’ on its face. In a second memorandum in 1994 to White House Counsel 
Abner Mikva, he said the President had an “enhanced responsibility to resist unconstitutional 
provisions that encroach upon the constitutional power of the Presidency.” But he cautioned: 

As a general matter, if the President believes that the Court would sustain a 
particular provision as constitutional, the President should execute the statute, 
notwithstanding his own beliefs about the constitutional issue. If, however, the 
President, exercising his independent judgment, determines both that a provision 
would violate the Constitution and that it is probable that the Court would agree 
with him, the President has the authority to decline to execute the statute. 

[T]n deciding whether to enforce a statute the President should be guided by a 
careful weighing of the effect of compliance with the pro-vision on the 
constitutional rights of affected individuals and on the executive branch’s 
constitutional authority. Also relevant is the likelihood that compliance or 
noncompliance will permit judicial resolution of the issue.*** 

Over half of President Clinton's constitutionally related signing statements were in the 
realm of foreign policy. In the 1996 National Defense Authorization Act, which followed his prior 
veto of a provision requiring discharge of HT’V positive service members, the same provision 
resurfaced. This time Clinton declared in the signing statement that the provision was 
unconstitutional and instructed his Attorney General not to defend the law if it were challenged. 

However, President Clinton’s advisors made it clear that, if the law were not struck down, 
the President would have no choice but to enforce it. At a White House briefing on February 9, 
1996,® White House Counsel Jack Quinn explained that “in circumstances where you don't have 


"M. at 19. 

*’ Id. at 23. 

“ Dellinger Declination Memorandum. 

“ See Special White House Briefing on Provision in the FYI996 Defense Authorization Bill 
Relating io HIV-positive Armed Services Members, February 9, 1996, Federal News Service, 
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the benefit of such a prior judicial holding, it's appropriate and necessary to enforce it. . 

Assistant Attorney General Walter Dellinger added: 

When the president's obligation to execute laws enacted by Congress is in tension 
with his responsibility to act in accordance to the Constitution, questions arise that 
really go to the very heart of the system, and the president can decline to comply 
with the law, in our view, only where there is a judgment that the Supreme Court 
has resolved the issue. 

Id. Congress subsequently repealed the provision before any court challenge was mounted.'** 

In another 1995 appropriations act, the President took aim at the Government Printing 
Office’s attempts to control Executive branch printing through a provision that “no funds 
appropriated may be expended for procurement of any printing of government publications unless 
through the GPO.” Clinton instructed his subordinates to disregard the provision and his defiant 
stance was never put to the test.'” Clinton followed his predecessors in repudiating and refusing to 
enforce the series of legislative vetoes declared illegal in 1984 by the Supreme Court that 
Congress nevertheless continued to attach to legislation.’" Clinton issued signing statements 
objecting tol40 constitutional incursions on his Presidential authority,*' 

3. The Bush 11 Era 


From the inception of the Republic until 2000, Presidents produced signing statements 
containing fewer than 600 challenges to the bills they signed. According to the most recent 
update, in his one-and-a-half terms so far. President George W. Bush (Bush TT) has produced 
more than 800.*" 


available on Lexis-Nexis. See also, Alison Mitchell, President Finds a Way to Fight Mandate to 
Oust H.I. V. Troops, NEW YORK TIMES, February 10, 1996 (Clinton “once signing the overall 
legislation, would have no choice but to enforce the law, in the absence of a court ruling against 
it”), 

Kelley, supra note 9, at 19. 

*'Md. at 20-21. 

Neil Kinkopf, Signing Statements and the President’s Authority to Refuse to Enforce the Law 
(2006), 3-4, at http://www.acslaw.org/files/kinkopf - 
Signing%20statements%20and%20President’s%20Authority.pd£ 

** Savage, supra, note 1 . 

*" It is important to understand that these numbers refer to the number of challenges to provisions 


14 



52 


He asserted constitutional objections to over 500 in his first term: 82 of these related to 
his theory of the “unitary executive,” 77 to the President’s exclusive power over foreign affairs, 

48 to his power to withhold Information required by Congress to protect national security, 37 to 
his Commander in Chief powers.” 

Whereas President Clinton on occasion asked for memoranda from the Office of Legal 
Counsel on his authority to challenge or reject controversial provisions in bills presented to him, it 
is reported that in the Bush 11 Administration all bills are routed through Vice President Cheney’s 
office to be searched for perceived threats to the “unitary executive” — the theory that the 
President has the sole power to control the execution of powers delegated to him in the 
Constitution and encapsulated in his Commander in Chief powers and in his constitutional 
mandate to see that “the laws are faithfully executed.”” 

Some examples of signing statements in which President Bush has indicated he will not 
follow the law are: bills banning the use of U.S. troops in combat against rebels in Colombia; bills 
requiring reports to Congress when money from regular appropriations is diverted to secret 
operations; two bills forbidding the use in military intelligence of materials “not lawfully collected” 
in violation of the Fourth Amendment; a post-Abu Ghraib bill mandating new regulations for 
military prisons in which military lawyers were permitted to advise commanders on the legality of 
certain kinds of treatment even if the Department of Justice lawyers did not agree; bills requiring 
the retraining of prison guards in humane treatment under the Geneva Conventions, requiring 
background checks for civilian contractors in Iraq and banning contractors from performing 
security, law enforcement, intelligence and criminal justice functions,” 

Perhaps the most prominent signing statements which conveyed refusals to carry out laws 
involved: 


of laws rather than to the number of signing statements; a single signing statement may contain 
multiple such challenges. See Kelley, A Signing Statement Update, Media Watch Blog, July 1 1, 
2006 at htto://www.users, muohio.edu/kellevcs/2006/07/signing-5tatement-uDdate.html . As of 
July 1 1 , 2006, the total was 807. See httD://www.users. muohio.edu/kellevcs/medi ablog.html . 

” Philip J, Cooper, George W. Bush, Edgar Allan Poe, and the Use and A huse of Presidential 
Signing Statement, 3 5 Presidential Studies Quarterly (2005), at 5 1 5, 522. 

” Charlie Savage, “Cheney Aide is Screening Legislation,” BOSTON GLOBE, May 28, 2006 at 
http:///www.boston.com/news/nation/articles/2006/05/28/chenev aide is screening legislation/ . 
” Savage, supra note 1 . 
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• Congressional requirements to report back to Congress on the use of Patriot Act authority 
to secretly search homes and seize private papers;’® 

• The McCain amendment forbidding any U.S. officials to use torture or cruel, inhuman, or 
degrading treatment on prisoners (the President said in his statement that as Commander 
in Chief he could waive any such requirement if necessary to prevent terrorist attacks); 

• A requirement that government scientists transmit their findings to Congress uncensored, 
along with a guarantee that whistleblower employees at the Department of Energy and the 
Nuclear Regulatory Commission will not be punished for providing information to 
Congress about safety issues in the planned nuclear waste repository at Yucca Mountain 
in” 

President Bush has been particularly adamant about preventing any of his subordinates 
from reporting directly to Congress even though there is Supreme Court precedent to the effect 
that Congress may authorize a subordinate official to act directly or to report directly to 
Congress. When Congress set up an educational research institute to generate independent 
statistics about student perfonnance, and to publish reports “without the approval” of the 
Secretary of Education, President Bush asserted in his signing statement that “the Institute 
director would be subject to the supervision and direction of the Secretary,” 

Tn another bill. Congress said no U.S. official shall prevent the Inspector General for the 
Coalition Provisional Authority in Iraq from carrying out his investigations and he should report 
any attempt directly to Congress. President Bush insisted in his signing statement that the 
Inspector General “refrain” from any investigation involving national security or intelligence 
already being investigated by the Pentagon and the Inspector General himself could not tell 
Congress anything without going through the President.’* 

The Intelligence Authorization Act of 2002 required that the Congress be given regular 
reports on special matters. The signing statement treated this requirement as “advisory” or 
“precatory” only stating that the requirement “would be construed in a manner consistent with the 
President’s constitutional authority to withhold information, the disclosure of which could Impair 
foreign relations, the national security, the deliberative processes of the Executive or the 


“ See Senator Patrick Leahy’s Opening Statement on U.S. Patriot Improvement and 
Reauthorization Act of 2005, Executive Business Meeting, March 15, 2006 at 
httn://iudiciarv.senate.gov/member statement.cfm?id=181 l&wit id=2629 . 

” Savage, supra note 1 . 
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performance of the Executive’s constitutional duties.”^* 

This exact phraseology has been repeated in Bush signing statements innumerable times. 
Scholars have noted that it Is a hallmark of the Bush II signing statements that the objections are 
ritualistic, mechanical and generally carry no citation of authority or detailed explanation.®” “These 
boilerplate objections [are] placed over and over again in signing statements.”®' 

A frustrated Congress finally enacted a law requiring the Attorney General to submit to 
Congress a report of any instance in which that official or any officer of the Department of Justice 
established or pursued a policy of refraining from enforcing any provision of any federal statute, 
but this too was subjected to a ritual signing statement insisting on the President’s authority to 
withhold information whenever he deemed it necessary.®" 

Even action deadlines set in the National Homeland Security Act were rejected as 
contravening the unitary executive function.®’ The Intelligence Authorization Act of 2003 setting 
up the 9/1 1 Coimnission provoked the same signing statement retaining the President’s power to 
withhold information — a claim which later became a major bone of contention between the 
White House and the Commission. A December 2004 intelligence bill required reports on the use 
of national security wiretaps on U . S . soil as well as reports on civil liberties, security clearances, 
border security and counter narcotics efforts. All were subjected to the same treatment by signing 
statement.®' Even the Homeland Security Act requirements for reports to Congress about airport 
screening chemical plant vulnerabilities and visa services suffered a similar fate.®® 


Cooper, supra note 53, at 523-24. 

®“ Kinkopf, supra note 49, at 6. The language used in the signing statement accompanying the 
McCain amendment, that the President would construe it “in a manner consistent with the 
constitutional authority of the President to supervise the unitary executive branch and as 
commander in chief consistent with the constitutional limitations on the judicial power” was used 
82 times in the first Bush term; Cooper, supra note 52, at 521. 

®' Cooper, supra note 53, at 522-23, 526. 

Pub. L. 107-273, § 202(a), codified at 28 USC § 530D. 

Savage, supra note 1 . 

Savage, supra note 1 . 

®’ Cooper, supra note 53, at 524-25; Savage, supra note 1 . 
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President Bush’s signing statements have consistently refused to honor Congressional 
attempts to impose affirmative action or diversity requirements on federal hiring. Fifteen times the 
Bush signing statements have objected to such provisions, proclaiming that they would be 
construed “in a manner consistent with the Constitution’s guarantee of equal protection.” This 
included directions by Congress to recruit and train women and minorities in the intelligence 
agencies and promote diversity in the Export-Import bank operations.® 

One learned commentator sums up the Bush 11 use of signing statements as follows: 

“When in doubt challenge the legislative process whether there is a serious issue or not.” He 
labels the Bush record on signing statements as “an audacious claim to constitutional authority; 
the scope of the claims and the sweeping formulae used to present them are little short of 
breathtaking.” They are “dramatic declaratory judgments holding acts of Congress 
unconstitutional and purporting to interpret not only Article 11 Presidential powers but those of 
the legislators under Article 1.”” 

B. Separation of Powers and the Intent Of The Framers 

The original intent of the framers was to require the President to either sign or veto a bill 
presented by Congress in its entirety. A line-item veto is not a constitutionally permissible 
alternative even when the President believes that some provisions of a bill are unconstitutional. 

The plain language of Article 1, §7, clause 2 (Presentment Clause) compels this 
conclusion. It speaks of the signing or vetoing of a “Bill,” and a veto override vote in Congress by 
two-thirds majorities to enact a “Bill.” There is not even a hint that the President could sign or 
veto part of a bill and elect to enforce a law that differed from the one passed by Congress. But 
for a vagrant remark by James Wilson, not a syllable uttered during the constitutional convention 
or state ratification debates questions the plain meaning of the Presentment Clause. Our first 
President George Washington confirmed the clear understanding of the Clause when he declared 
that a bill must be either approved in all of its parts or rejected in toto. Writings of George 
Washington 96 (1. Fitzgerald ed., 1940). 

Accordingly, the United States Supreme Court in Clinton v. New York, 524 U.S. 41 7 
(1998), held the line item veto unconstitutional, even if approved in a statute enacted by 
Congress. Writing for the Court, Justice John Paul Stevens elaborated: “Familiar historical 
materials provide abundant support tor the conclusion that the power to enact statutes may only 
‘be exercised in accord with a single finely wrought and exhaustively considered procedure.’ Our 
first President understood the text of the Presentment Clause as requiring that he either ‘approve 
all the parts of a Bill, or reject it in toto.’” 524 U.S. 439-440 (quoting INSv. Chadha, supra at 
951). 


“ Savage, supra note 1 . 

® Cooper, supra note 53, at 530. 
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The presidential oath enshrined in Article II, § 1, clause 7 requires a President to the best 
of his ability to “defend the Constitution of the United States ” There are many ways in which a 
President can defend the Constitution. One is to veto a bill that he believes violates the 
Constitution in whole or in part. The President must defend the entire Constitution, and that 
includes the Presentment Clause and Article n, § 3, which stipulates that the President “shall take 
Care that the Laws be faithfully executed....” 

Article 11, §3 has important historical roots in the complaint about non-enforcement of 
laws made against King James 11 by the British Parliament, which ultimately occasioned his 
dethronement. Thus, the English Bill of Rights of 1688 indicted the King for “assuming and 
exercising a power of dispensing with and suspending of laws and the execution of laws without 
consent of Parliament,” It declared “That the pretended power of suspending of laws or the 
execution of laws by regal authority without consent of Parliament is illegal.” Because the “talce 
care” obligation of the President requires him to faithfully execute all laws, his obligation is to 
veto bills he believes are unconstitutional. He may not sign them into law and then emulate King 
James 11 by refusing to enforce them, 

in United States V. Smith, 21¥. Cas. 1 192 (C.C.D.N.Y. 1806), defendants claimed a right 
to violate the Neutrality Act because of a presidential authorization. The government countered; 
“Among the powers and duties of the president. . . he is expressly required to ‘take care that the 
laws be faithfully executed.’ They will not venture to contend that this clause gives the president 
the right of dispensing with the law, . He has a qualified veto, before the law passes. , .When it has 
become law,.. it is his duty to take care that it be faithfully executed. He cannot suspend its 
operation, dispense with its application, or prevent its effect, otherwise than by the exercise of 
[his] constitutional power of pardoning, after conviction. If he could do so, he could repeal the 
law, and would thus invade the province assigned t the legislature, and become paramount to the 
other branches of the government.” 

Supreme Court Justice William Patterson, sitting on the court, agreed: “[The Neutrality 
Act] imparts no dispensing power to the president. Does the constitution give it? Far from it, for 
it explicitly directs that he shall ‘take care that the laws be faithfully executed' . . True, a nolle 
prosequi may be entered, a pardon may be granted; but these presume criminality, presume guilt, 
presume amenability to judicial investigation and punishment, which are very different from a 
power to dispense with the law.” 

Article II, § 1, vests the “Executive Power” in the President. But at least since 1688, the 
executive power as conceived in Great Britain and America excluded a power to dispense with or 
suspend execution of the laws for any reason. 
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TII. THE ABA TASK FORCE RECOMMENDATIONS 

If our constitutional system of separation of powers is to operate as the framers intended, 
the President must accept the limitations imposed on his oftice by the Constitution itself The use 
of presidential signing statements to have the last word as to which laws will be enforced and 
which will not is inconsistent with those limitations and poses a serious threat to the rule of law. 

It is this threat which the Task Force recommendations seek to address. 

A. Signing Statements Must Respect the Rule of Law and Our 
Constitutional System of Separation of Powers 

As noted above, the first Recommendation urges that the President and those who 
succeed him cease the practice of using presidential signing statements to state his intention to 
disregard or decline to enforce a law or to interpret it in a manner inconsistent with the will of 
Congress. One of the most fundamental innovations of the American Constitution was to 
separate the executive from the legislative power. The Framers regarded this separation of 
powers as “essential to the preserv'ation of liberty.” James Madison, The Federalist Ho. 51. 

In particular, the Framers sought to prevent in our new government the abuses that had 
arisen from the exercise of prerogative power by the Crown. Their device for doing so was to 
vest lawmaking power in the Congress and enforcement power in the President, and to provide in 
Article IT § 3 that the President “shall take Care that the Laws be faithfully executed ” As the 
Supreme Court stated in holding that President Truman could not seize the nation’s steel mills 
during the Korean war without congressional authorization, “In the framework of our 
Constitution, the President’s power to see that the laws are faithfully executed refutes the idea 
that he is to be a lawmaker.” Youngstow}) Sheet Tube Co. v. ScMyer, 343 U.S. 579 (1952). 

The Constitution accordingly embodies “the Framers’ decision that the legislative power 
of the Federal government be exercised in accord with a single, finely wrought and exhaustively 
considered, procedure.” IMS v. Chadha, 462 U.S. 919 (1983). Under Article T, §7, every law 
requires a majority of each house of Congress and presentment to the President for approval or 
disapproval. The Constitution thus limits the President’s role in the lawmaking process to the 
recommendation of laws he thinks wise and the vetoing of laws he thinks unwise. 

It may well seem burdensome or frustrating to a President to be so confined in his 
response to the legislative enactments of the Congress. The Supreme Court has acknowledged 
that “[the choices . . made in the Constitutional Convention impose burdens on governmental 
processes that often seem clumsy, inefficient, even unworkable.” But the Court has reminded us 
that “those hard choices were consciously made by men who had lived under a form of 
government that permitted arbitrary governmental acts to go unchecked,” and often restated that 
there is no “better way to preserve freedom than by making the exercise of power subject to the 
carefully crafted restraints spelled out in the Constitution.” JNS Chadha, supra. 
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The Supreme Court has struck down both one-House vetoes, which sought to enlarge the 
power of Congress, and presidential line-item vetoes, which sought to diminish it, as inconsistent 
with those restraints. Presidential signing statements that express an intent to disregard or 
effectively rewrite enacted legislation are similarly inconsistent with the “single, finely wrought 
and exhaustively considered, procedure” provided for by the Framers. 

B. Presidential Concerns Regarding Constitutionality of Pending 
Bills Should Be Communicated To Congress Prior To Passage 

The White House and each of the 15 major executive departments maintain large and 
sophisticated legislative or congressional affairs offices and routinely and closely track the 
progress of bills introduced in the Congress. Moreover, much legislation considered by Congress 
each session emanates initially from the Executive Branch. For that reason, it is unlikely that 
important legislation would be considered and passed without the opportunity for full and fair 
input by the Administration. 

Therefore, our second recommendation urges the President, if he believes that any 
provision of a bill pending before Congress would be unconstitutional if enacted, to communicate 
such concerns to Congress prior to passage. It is reasonable to expect the President to work 
cooperatively with Congress to identify and ameliorate any constitutional infirmities during the 
legislative process, rather than waiting until after passage of legislation to express such concerns 
in a signing statement. 

C. Signing Statements Should Not Be A Substitute For A 
Presidential Veto 


The third Recommendation urges the President to confine signing statements to the 
meaning, purpose, or significance of bills he has signed into law, which he then must faithfully 
execute. For example, it is entirely appropriate for the President to praise a bill as a landmark in 
civil rights or environmental law and applaud its legislative sponsors, or to provide his views as to 
how the enactment of the law will affect the welfare of the nation. 

When Congress enacted the Sarbanes Oxley Act,“ President Bush wrote in his signing 
statement that it contained "the most far-reaching reforms of American business practices since 
the time of Franklin Delano Roosevelt."® And when President Carter signed the Foreign 


“15 us e. §7201 etseq. 

® See Signing Statement of George W. Bush, July 30, 2002, available at 
http://www.whitehouse.gOv/news/releases/2002/07/20020730.html . 
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Intelligence Surveillance Act of 1978,™ he wrote in his signing statement:’' 

The bill requires, for the first time, a prior judicial warrant for all electronic 
surveillance for foreign intelligence or counterintelligence purposes in the in the 
United States in which communications ofU.S. persons might be intercepted. It 
clarities the Executive’s authority to gather foreign intelligence by electronic 
surveillance in the United States. It will remove any doubt about the legality of 
those surveillances which are conducted to protect our country against espionage 
and international terrorism. It will assure FBI field agents and others involved in 
intelligence collection that their acts are authorized by statute and, if a US. 
person’s communications are concerned, by a court order. And it will protect the 
privacy of the American people. 

In short, the act helps to solidify the relationship of trust between the American 
people and their Government. It provides a basis for the trust of the American 
people in the fact that the activities of their intelligence agencies are both effective 
and lawful. It provides enough secrecy to ensure that intelligence relating to 
national security can be securely required, while permitting review by the courts 
and Congress to safeguard the rights of Americans and others. 

Id. Such statements contribute to public dialogue and accountability. 

However, the Recommendation urges the President not to use signing statements in lieu of 
compliance with his constitutional obligation to veto any bill that he believes violates the 
Constitution in whole or in part. That obligation follows from the original intent and practice of 
the Founding Fathers, including President George Washington. 

To sign a bill and refuse to enforce some of its provisions because of constitutional qualms 
is tantamount to exercising the line-item veto power held unconstitutional by the Supreme Court 
in Clinton v. New York, supra. By honoring his obligation to veto any bill he believes would 
violate the Constitution in any respect the President honors his oath to defend the Constitution 
That obligation ensures that both Congress and the President will be politically accountable for 
their actions and that the law the President enforces will not be different from the one Congress 
enacted. 

In 1 969, future Chief Justice William H. Rehnquist, then the Then Assistant Attorney 
General for the Office of Legal Counsel, wrote: "It is our view extremely difficult to formulate a 
constitutional theory to justify a refusal by the President to comply with a Congressional directive 


™&'c50U.S.C. §1801 etseq. 

Statement on Signing S.1566 Into Law, October 25, 1978, at: http://wwiy,cnsji,^prgiCarter,pdf 
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to spend ....[T]he execution of any law is, by definition, an executive function, and it seems an 
anomalous proposition that because the Executive Branch is bound to execute the laws, it is free 
to decline to execute them. '' See Hearings on the Executive Impoundment of Appropriated Funds 
Before the Subcommittee on Separation of Powers of the Senate Judiciary Committee, 92nd 
Cong., 1st Sess. 279, 283 (1971). 

The Task Force did not ignore the rare possibility that a President could think it 
unavoidable to sign legislation containing what he believed to be an unconstitutional provision. As 
illustrated by the many bills enacted by Congress that contain one-House or committee veto 
directives that had been specifically declared unconstitutional by the Supreme Court in Chadha, it 
is not far-fetched to suppose that Members of Congress could persist in enacting unquestionably 
unconstitutional provisions. There may also be situations where, on first look, insignificant 
provisions in omnibus emergency-relief or military-funding measures, enacted as Congress 
recesses or adjourns, would seem not to merit a veto. 

In acknowledging this possibility, the Task Force does not wish to suggest that it finds 
acceptable the use of signing statements to signal executive branch noncompliance with a 
provision enacted by Congress. The Founding Fathers contemplated bills with both attractive and 
unattractive features packaged together with unrelated provisions, including appropriations riders. 
The President nonetheless was expected to veto even “urgent” bills that he believed were 
unconstitutional in part and, if the urgency were genuine. Congress could either delete the 
offending provisions or override the President. Only once or twice in the nation's history has 
Congress overridden a veto occasioned by the President's belief in the unconstitutionality of the 
bill presented,’^ 

Tf the President and Congress are unable to resolve their differences regarding the 
constitutionality of proposed legislation, and practical exigencies militate against a veto, and if the 
President therefore signs the bill and issues a signing statement, he should clearly and publicly 
state in his signing statement his views on the legislation and his intentions with respect to 
enforcement or implementation, and should then seek or cooperate with others in obtaining timely 
judicial review regarding the provision in dispute (see section E, below). 

Such situations notwithstanding, the Task Force opposes the use of presidential signing 
statements to effect a line-item veto or to usurp judicial authority as the final arbiter of the 
constitutionality of congressional acts. Definitive constitutional interpretations are entrusted to an 
independent and impartial Supreme Court, not a partisan and interested President. That is the 
meaning oiMarbury v. Madison. A President could easily contrive a constitutional excuse to 
decline enforcement of any law he deplored, and transform his qualified veto into a monarch-like 
absolute veto. The President's constitutional duty is to enforce laws he has signed into being 


’’ See generally. Dawn E. Johnson, I’residential Non-enforcement of Constitutionally 
Objectionable Statutes, 63 Law & Contemp. Probs. 7 (Winter/Spring 2000), available at 
http://www.law.duke.edu/iournals/63LCPJohnsen . 
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unless and until they are held unconstitutional by the Supreme Court or a subordinate tribunal. 

The Constitution is not what the President says it is. 

D. Legislation Ts Needed To Ensure That Congress And The 
Public Are Fully Tiiformed About The Use Of Presidential 
Signing Statements 

Today, when the President issues a signing statement, it is published in the Weekly 
Compilation of Presidential Documents. In addition, since the Reagan administration, signing 
statements have been included with the legislative history reprinted in the volumes of the U.S. 
Code Congressional & Administrative News. 

However, there is no requirement that these statements be submitted to Congress or made 
readily available to the public. There is also no requirement that the President explain the reasons 
and legal basis for a statement in which he claims the authority, or states the intention, to 
disregard or decline to enforce all or part of a law he has signed, or to interpret such a law in a 
manner inconsistent with the clear intent of Congress. 

The result, until quite recently, was that few members of Congress, and even fewer 
members of the public, were aware that the President had taken these actions, and that they might 
seriously undercut the legislation he had signed. 

The recommendation seeks to remedy this situation by urging Congress to enact 
legislation requiring the President promptly to submit to Congress an official copy of all signing 
statements he issues, and in any instance in which he claims the authority, or states the intention, 
to disregard or decline to enforce all or part of a law he has signed, or to interpret such a law in a 
manner inconsistent with the clear intent of Congress, to submit to Congress a report setting forth 
in full the reasons and legal basis for the statement. The proposed legislation would further require 
that the materials submitted by the President be made available in a publicly accessible database. 

Could a President, in a signing statement, disregard even this legislation? That is precisely 
what occurred in 2002 when President Bush 11 signed a bill which required the Attorney General 
to submit a detailed report of any instance in which he or any Justice Department official 
"establishes or implements a formal or informal policy to refrain . . . from enforcing, applying, or 
administering any provision of any Federal statute ... on the grounds that such provision is 
unconstitutional." Pub. L. 107-273, § 202(a), codified at 28 USC § 530D. The President issued a 
signing statement which read, in pertinent part; 

The executive branch shall construe § 530D of title 28, and related provisions in§ 

202 of the Act, in a manner consistent with the constitutional authorities of the 

President to supervise the unitary executive branch and to withhold information the 

disclosure of which could impair foreign relations, the national security, the 

deliberative processes of the Executive, or the perfonnance of the Executive's 
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constitutional duties. 

The statement went on to say that the President had instructed executive agencies 
accordingly. In effect, the statement said that the President may order executive agencies not to 
comply with a congressional directive requiring them to report instances in which they have been 
ordered not to comply. 

This absurd result highlights the purpose of our first clause, and underscores the reason 
we so strongly oppose such use of signing statements as “contrary to the rule of law and our 
constitutional system of separation of powers.” 

E. Legislation Is Needed To Provide For Judicial Review 

Of Presidential Signing Statements In Appropriate Cases 

The final Recommendation of the Task Force addresses the question of how Congress 
should respond if a President insists on signing statements that declare his intent to refuse to 
enforce provisions of a bill he has signed into law because of his belief that they are 
unconstitutional. 

At present, the standing element of the “case or controversy” requirement of Article ITT of 
the Constitution frequently frustrates any attempt to obtain judicial review of such presidential 
claims of line-item veto authority that trespass on the lawmaking powers of Congress. Congress 
cannot lessen the case or controversy threshold, but it can dismantle barriers above the 
constitutional floor. 

Currently a plaintiff must allege an individualized concrete injury caused by the defendant 
as opposed to a generalized grievance about unconstitutional government, Further, the requested 
judicial relief must be reasonably calculated to redress the injury. For individual plaintiffs, a 
signing statement might well elude the case or controversy requirement because the immediate 
injury is to the lawmaking powers of Congress. The President thus becomes the final judge of his 
own constitutional powers, and he invariably rules in favor of himself 

Therefore, this Recommendation urges Congress to enact legislation that would enable the 
President, Congress, or other entities to seek judicial review, and contemplates that such 
legislation would confer on Congress as an institution or its agents (either its own Members or 
interested private parties as in c/i// fam actions) standing in any instance in which the President 
uses a signing statement to claim the authority, or state the intention, to disregard or decline to 
enforce all or part of a law, or interpret such a law in a manner inconsistent with the clear intent of 
Congress. 


See President Signs Justice Approps Authorization Act - Statement by the President, November 

2, 2002, at http:/AwA¥.whitehouse.^ov/news/’releases/’2002/i 1/2002 liQ4-3.html . 


25 



63 


If such review were initiated by the Congress or other entities, it could be argued that the 
concrete injury was the usurpation of the lawmaking powers of Congress by virtue of the 
provisions of the signing statement, and the denial of the opportunity to override a veto if the 
President believes a law is unconstitutional. As noted above, however, our recommendation also 
contemplates that the President could initiate such judicial review. 

The remedy fashioned could be an order directing that the enacted law be fully enforced, 
since the President would have foregone the opportunity for a veto by signing of the bill, or it 
could be a more general declaratory judgment that the President may not use signing statements in 
such a manner, but must either enforce a bill which he signs into law or exercise his veto on any 
bill he believes is unconstitutional in whole or in part. It is to be hoped that the President would 
obey any constitutional declaration of the Supreme Court. 

This Recommendation also urges Congress and the President to support judicial resolution 
of the President’s claim or interpretation through the use of signing statements, for example, by 
avoiding non-constitutional arguments like the political question doctrine or prudential standing. 

It would be expected that one case before the Supreme Court would put to rest the 
constitutionality of a signing statement that announces the President’s intent not to enforce a 
provision of a law or to do so in a manner contradictory to clear congressional intent. 

As noted above, the Task Force recognizes that legislation providing for judicial review of 
signing statements would have to overcome constitutional and legal hurdles, and the ABA stands 
ready to work with Congress on these issues. We also recognize that such legislation could be 
rejected by the Supreme Court. However, it would still have been worth the undertaking, since it 
would demonstrate an eagerness to play by constitutional rules short of impeachment, and the use 
of signing statements in the manner opposed by our recommendations presents a critically 
important separation of powers issue. 

F. Additional Issues Not Considered bv the Task Force 

The Task Force considered developing a recommendation to address the issue of what 
weight the courts should give to presidential signing statements in determining the meaning and 
purpose of legislation, but decided that this topic, while important, is beyond our immediate 
charge. Although most courts accord little or no weight to presidential signing statements, some 
appear to have taken them into account in determining the intent of legislation. 


The Task Force determined that it was not within its mandate to make recommendations as to 
what remedies Congress should employ in the event that the President continues on his present 
course and judicial review proves impracticable. We note, however, that Congress is not without 
constitutional recourse, including the "power of the purse” to withhold appropriations, should it 
choose to exercise it. 
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For example, signing statements have received attention in United Slates v. Story, 891 
F.2d 988 (2nd Cir. 1989), a President Reagan signing statement, though the court concluded that 
deference to such statements should occur only in exceptional circumstances, and in two cases 
declaring the Pledge of Allegiance unconstitutional. Newdow v. United States Cong., 292 F.3d 
597 (9th Cir. 2002); Newdow v. United Slates Cong., 328 F.3d 466 (9th Cir. 2002). Most 

recently, in his dissent in Hamdan v. Rumsfeld, 548 U.S. (June 29, 2006), Associate Justice 

Antonin Scalia cited the President's statement on signing H.R. 2863,’^ which addressed, in part, 
the Detainee Treatment Act of 2005, and quoted from the signing statement in a footnote.’® 

The Task Force also declined to expand its mission to address such questions as what 
effect signing statements should be given within the Executive Branch; how the President should 
respond if Congress overrides a veto motivated by his constitutional concerns; or what should be 
done if the President, in the absence of a signing statement, nevertheless fails to enforce a law 
enacted under his or an earlier administration. 

While these are undoubtedly important issues, the Task Force believed them to be 
subsidiary to the issue of the President's duty to enforce or veto the bills presented to him, and the 
constraints of time did not permit us to delve into them. Although outside the precise scope of our 
mission, they clearly merit further exploration and analysis, either by our Task Force or by another 
appropriate ABA entity. 

IV. CONCLUSION 

Professor Kinkopf concludes that the use, frequency, and nature of the President’s signing 
statements demonstrates a “radically expansive view” of executive power which “amounts to a 
claim that he is impervious to the laws that Congress enacts” and represents a serious assault on 
the constitutional system of checks and balances.” 


See President’s Statement on Signing of H. R. 2863, the “Department of Defense, Emergency 
Supplemental Appropriations to Address Hurricanes in the Gulf of Mexico, and Pandemic 
Influenza Act, 2006” (Dec. 30, 2005), at 

httD://www.whitehouse.gov/news/relea5es/2005/l 2/Drint/2005 1 230 8.html. 

See Hamdan rr Rumsfeld, supra, Scalia, J., dissenting. Slip. Op. at 13, n. 5: [T]he executive 
branch shall construe section 1005 to preclude the Federal courts from exercising subject matter 
jurisdiction over any existing or future action, including applications for writs of habeas corpus, 
described in section 1005.” 

” ICinkopf, supra, at 7. “If the President may dispense with application of laws by concocting a 
constitutional objection, we will quickly cease to live under the rule of law.” Id. 
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We emphasize once again that our concerns are not addressed solely to the current 
President, and we do not question his good faith belief in his use of signing statements. However, 
the importance of respect for the doctrine of separation of powers cannot be overstated. 

The Supreme Court has reminded us that it was the “the central judgment of the Framers 
of the Constitution that, within our political scheme, the separation of governmental powers into 
three coordinate Branches is essential to the preservation of liberty .”™ And Justice Kennedy has 
observed that “[Ijiberty is always at stake when one or more of the branches seek to transgress the 
separation of powers:” 

Separation of powers was designed to implement a fundamental insight: 

Concentration of power in the hands of a single branch is a threat to liberty. The 
Federalist states the axiom in these explicit terms: “The accumulation of all 
powers, legislative, executive, and judiciary, in the same hands ... may justly be 
pronounced the very definition of tyranny.” The Federalist No. 47. So convinced 
were the Framers that liberty of the person inheres in structure that at first they did 
not consider a Bill of Rights necessary. It was at Madison's insistence that the First 
Congress enacted the Bill of Rights. It would be a grave mistake, however, to 
thinlc a Bill of Rights in Madison's scheme then or in sound constitutional theory 
now renders separation of powers of lesser importance. 

Clinton v. City of New York, 524 US. 417, 450 (1998) (Kennedy, J concurring) (internal 
citations omitted). 

The Recommendations of the ABA Task Force on Presidential Signing Statements and the 
Separation of Powers Doctrine recognize and honor those cherished principles. The American Bar 
Association has always been in the forefront of elTorts to protect the rule of law and our 
constitution, and it is now incumbent upon this great organization to speak out forcefully against 
actions which would weaken our cherished system of checks and balances and separation of 
powers. We urge the House of Delegates to adopt the proposed Recommendations. 

Respecttully submitted. 


NEAL R. SONNETT, 

Chair 

ABA Task Force on Presidential Signing Statements 
and the Separation of Powers Doctrine 


August 2006 


^‘‘Mistretta v. United States, 488 U.S. 361, 380 (1989). 
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Mr. Conyers. Without objection, so ordered. 

Mr. Jones. Because it is critical that we preserve the division of 
power in our government and public understanding of our Nation’s 
laws, I hope this Committee will seriously consider the merits of 
H.R. 5993. 

In closing, let me express my appreciation for Senator McCain’s 
pledge to never use — to never use — signing statements if elected. I 
hope that Senator Obama and candidate Bob Barr each will say 
the same thing, that they will not issue signing statements should 
they be elected President of the United States. 

Mr. Chairman, we must reveal public trust. The public trust in 
Congress and the White House is at an all time low. This hearing 
and the passage of legislation like H.R. 5993 and other legislation, 
I believe, will help to rebuild the public’s trust. 

Mr. Chairman, thank you for convening this hearing and giving 
me the opportunity to further discuss what I think is a very impor- 
tant issue to the Constitution of America. 

Thank you, sir. 

[The prepared statement of Mr. Jones follows:] 

Prepared Statement of the Honorable Walter B. Jones, a Representative in 
Congress from the State of North Carolina 

Mr. Chairman, thank you for the opportunity to testify regarding the use of presi- 
dential signing statements. To me, what we’re really talking about today is trust: 
for our Nation to be free and strong, the people must trust their President to enforce 
the law. When the President bypasses the will of the people, expressed through Con- 
gress, and decides what provisions of law will and will not be enforced, the Presi- 
dent goes beyond the Constitutional authority given to him by our Founding Fa- 
thers. 

Presidential signing statements are official pronouncements that a President may 
make when signing a bill into law for a variety of purposes: to express thanks to 
legislators, to acknowledge matters of historical significance, or, to state that the 
President does not intend to enforce a specific section of the bill when signed into 
law because he does not believe it to be constitutional. While expressing thanks or 
making note of an historic piece of legislation is an appropriate use of a presidential 
signing statement, the increasing use of signing statements to declare the Presi- 
dent’s intent to ignore the will of Congress is unacceptable. 

While signing statements have been used since the Monroe Administration in the 
early 19th century, their use to qualify or nullify legislation has grown dramatically 
in recent history. According to a September 2007 Congressional Research Service re- 
port entitled “Presidential Signing Statements: Constitutional and Institutional Im- 
plications,” President Clinton issued 381 statements during his presidency, 70 of 
which, or 18 percent, raised constitutional or legal objections. That report also noted 
that as of late last year. President George W. Bush had issued 152 signing state- 
ments, 118 of which, or 78 percent, stated constitutional or legal objections. 

The American Bar Association (ABA) convened a Task Force on Presidential Sign- 
ing Statements and the Separation of Powers Doctrine in 2006. That Task Force ex- 
amined the increased use of signing statements by presidents to effectively line-item 
veto provisions of bills that they do not intend to enforce. The report issued by the 
Task Force in August of 2006 cited numerous constitutional objections in signing 
statements by President Bush. I have submitted a copy of that report for the record. 
Specifically, the report notes signing statements objecting to provisions in a law 
banning the use of U.S. troops in combat against rebels in Colombia, as well as a 
law requiring background checks for civilian contractors in Iraq. 

The American people deserve to know the truth about these signing statements — 
what they say and what they mean. That is why I have introduced H.R. 5993, the 
Presidential Signing Statements Act. This bill addresses the recommendation of the 
ABA Task Force that the Congress and the public be fully informed about the use 
of presidential signing statements by requiring that signing statements be sent to 
Congressional leadership within 3 days of issuance and published in the Federal 
Register. H.R. 5993 would also allow the House and Senate Judiciary Committees 
to request testimony on the meaning and justification for any signing statement. 
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Lastly, H.R. 5993 would provide that if any of the provisions I’ve mentioned are not 
complied with, funding of the underlying bill would be denied. 

I would like to conclude my statement by expressing my appreciation for Senator 
McCain’s pledge never to use signing statements if elected president. I would en- 
courage Senator Obama to do the same. Our Nation is suffering from a lack of trust: 
how can our electorate trust their elected officials when the Executive power dis- 
regards provisions of bills passed by Congress and signed into law? The use of sign- 
ing statements must be examined by the public, and it is my belief that my bill and 
this hearing today will serve that purpose. Mr. Chairman, I thank you for the oppor- 
tunity to speak to the Committee on this important issue. 

Mr. Conyers. I thank you and all of our congressional colleagues 
who constitute panel one. 

Mr. Conyers. We will now invite panel two to come up, all nine 
of our witnesses, many of whom are former Members of Congress: 
Elizabeth Holtzman, seat number one; Bob Barr; former Mayor 
Rocky Anderson; Professor Steven Presser; former Associate Dep- 
uty Attorney General Bruce Fein; author and former prosecutor 
Vincent Bugliosi; Professor Jeremy Rabkin; Elliott Adams of Vet- 
erans for Peace; and Frederick Schwarz, senior counsel at the 
Brennan Center for Justice. 

Would all of you please take your seats? 

Elizabeth Holtzman is well known to everybody here. First of all, 
one of her latest books I am holding in my hand. And it deals with 
the constitutional removal of George Bush, written by her with 
Cynthia Cooper, who is also here in the audience. But she served 
as a Congresswoman in New York from 1973 to 1981. And she was 
a Member of the House Judiciary Committee we are proud to re- 
port. During the Nixon impeachment, she served with great dis- 
tinction, and has since then become the only elected woman district 
attorney in Brooklyn, New York, and then, following that, the only 
woman ever elected as New York City Comptroller. 

We have your statement. Congresswoman Holtzman, and every- 
body else’s, which will be entered into the record. 

And we invite you to proceed. Welcome to the Committee again. 

TESTIMONY OF THE HONORABLE ELIZABETH HOLTZMAN, 
FORMER U.S. REPRESENTATIVE FROM NEW YORK 

Ms. Holtzman. Thank you very much, Mr. Chairman, Members 
of the Committee. 

For me, it is a privilege to be here. I had the great honor of serv- 
ing on this Committee with your esteemed Chairman, John Con- 
yers, during the Nixon impeachment proceedings, and I know the 
critical and historical role this Committee has played in preserving 
and protecting democracy and the Constitution in this country. It 
is a great honor to be here. And I want to thank the Chair for his 
leadership in calling this hearing. 

I will try to summarize my written testimony to you, which is 
that — and start by saying that the Framers developed the power of 
impeachment and put it in the hands of Congress to protect the de- 
mocracy. And as unpleasant as that burden is, it can’t be ignored, 
and it can’t be shrugged aside. The buck stops here in this Com- 
mittee room, in the House of Representatives, and the Congress of 
the United States in terms of protecting the democracy against a 
President, against an Administration, against executive officials 
who run amok. There is no avoiding that. 
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I believe that there are grounds to make a prima facie case of 
impeachment with respect to high Administration officials. I said 
prima facie, and I mean that. Anyone accused should have a full 
opportunity to present his side of the argument and defend and 
justify his actions. 

I will briefly state what I believe the grounds would be prima 
facie. The first category would be the systematic refusal to obey the 
law. In the Constitution, the President is required to take care that 
the laws are faithfully executed. I often call that a double wham- 
my. It was so important that the President has to take care and 
be faithful in the execution of the laws. We learned that in the 
third grade. The President executes the laws. Congress makes the 
laws. 

There is substantial evidence that the Administration repeatedly 
failed and refused to obey the requirements of the Foreign Intel- 
ligence Surveillance Act, which was enacted in light of the abuse 
in Watergate when Richard Nixon illegally wiretapped, and was 
designed to prevent any repetition of unilateral Presidential wire- 
tapping because of the abuses seen. Nonetheless, we know that the 
FISA court repeatedly, was not gone to for the purposes of obtain- 
ing approval, as the law required. 

A second area in terms of systematic refusal to obey the law 
would be the Administration’s response to the Geneva Conventions, 
the Conventions Against Torture, both of which are the law of the 
land under the Constitution, and the War Crimes Act of 1996 and 
the Anti-Torture Act. All of those acts and acts prohibit the mis- 
treatment of detainees and set strict limits on interrogations. Two 
of the laws make such mistreatment a Federal crime, with the 
death penalty in the event that death occurs in the commission of 
that crime, which means no statute of limitations in cases where 
death results. The penalties are serious. 

Nonetheless, as we know, there has been waterboarding, which 
has been admitted, which most nations believe constitutes torture. 
But even if waterboarding doesn’t constitute torture, it certainly 
constitutes cruel and inhuman treatment, which is or used to be a 
crime under the War Crimes Act of 1996. The Administration has 
the responsibility under the Take Care Clause to enforce the Gene- 
va Conventions, the Convention Against Torture, the Anti-Torture 
Act, and the War Crimes Act. 

In my opinion, the evidence at this point suggests that those con- 
ventions and those laws have been systematically ignored. 

I won’t mention signing statements to any degree because I think 
the prior panel discussed that at length. 

You also have the misuse of executive privilege. This is another 
area, by the way, that was a basis for the impeachment of Richard 
Nixon. The improper claim of executive privilege not only subverts 
the legitimate operations of Congress, but it can rise to an im- 
peachable offense when it is used to shield improper or illegal exec- 
utive branch activities. A most recent example, an egregious exam- 
ple, is the refusal to provide to a House Committee the FBI state- 
ments of Vice President Cheney’s interview with them. There isn’t 
even a colorable ground on which executive privilege can be 
claimed with respect to that statement. 
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Deceptions with respect to the Iraq war. Others have talked 
about that. I believe very strongly that deceptions in connection 
with the war-making power subvert the Constitution of the United 
States. As many of you have alluded to just today, Congress plays 
an essential role in the war-making decision of the United States. 
It is in the Constitution repeatedly. When an Administration de- 
ceives the Congress, it undermines the ability of the Congress to 
make a reasoned decision. And the decision about war-making is 
the most serious and grave and consequential one that the Con- 
gress can ever make. Those deceptions, I believe, are rampant. 

The real question before us is what is to be done. I don’t think 
that this Committee or this Congress can shirk the responsibility 
that the Constitution put in its hands. Of course, this is very late 
in the session of Congress, and the options are limited, but there 
are still options. 

I believe the remedy that the Constitution provides, and the one 
that is most appropriate in this situation, is an impeachment in- 
quiry. Why? It would send the clearest signal of the constitutional 
limits on abuse of Presidential power. It would also educate the 
public about the appropriate limits of executive power and the im- 
portance of checks and balances. And beyond that, it would also 
give those people in the Administration against whom accusations 
are leveled an appropriate forum in which to respond, which I be- 
lieve is the American way. 

Mr. King. Mr. Chairman, the witness’s time has expired. 

Ms. Holtzman. I thank the Chair and the Committee for the op- 
portunity to be here. 

[The prepared statement of Ms. Holtzman follows:] 

Prepared Statement of the Honorable Elizabeth Holtzman 

Chairman Conyers, members of the Committee, I thank you for the privilege of 
appearing before you on the issue of the Executive Power and its Constitutional 
Limitations. Having served on this Committee during the impeachment proceedings 
against President Richard Nixon, in the company I might add of your esteemed 
Chair, I want to express my enormous respect for this Committee and its critical 
role in preserving our democracy. 

During my service on this Committee, I acquired a niche expertise on impeach- 
ment. This is frankly not expertise one would voluntarily seek. The issue of im- 
peachment, after all, arises only when a president has abused the great trust placed 
in his hands, something that few people, despite party or political predilection, like 
to see happen. Looking back at the Nixon impeachment proceedings, I remember 
that, much as I disagreed with his policies, he was still my president, and it was 
painful and sobering to vote for his impeachment, a sentiment I believe all of my 
colleagues on the Committee shared. Democrat and Republican alike. 

But sad as the responsibility to deal with impeachment is, it cannot be shrugged 
off. The framers put the power to hold presidents accountable in your hands. Our 
framers knew that unlimited power presented the greatest danger to our liberties, 
and that is why they added the power of impeachment to the constitution. They en- 
visioned that there would be presidents who would seriously abuse the power of 
their office and put themselves above the rule of law. And they knew there had to 
be a way to protect against them, aside from waiting for them to leave office. 

I will spell out briefly the grounds that I believe make out a prima facie case of 
impeachment for certain Administration officials. I have written about the grounds 
at greater length elsewhere, including in my book, co-authored with Cynthia Cooper, 
entitled The Impeachment of George W. Bush. If the Committee wishes, I would be 
pleased to provide additional details. 

Before I go any further I want to issue a caveat. A prima facie case is just that. 
It doesn’t mean than an impeachable offense has in fact been committed. Anyone 
accused must be given a full opportunity to rebut the charges and justify the ques- 
tioned conduct. It is imperative that this principle be adhered to as it was in the 
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Nixon impeachment process. It was precisely the fairness of those proceedings to the 
President, not just the strong evidence of abuse of power, that persuaded the Amer- 
ican people that impeachment was the appropriate remedy. 

The abuses of power related to this Administration fall into several categories. 

SYSTEMATIC REFUSAL TO OBEY THE LAW 

The first abuse of power has to do with the systematic refusal to obey the law. 
One of the key constitutional responsibilities of a president, as set forth in the con- 
stitution, is to implement the laws. The framers use an elegant term for this: a 
president must, in their words, “take care that the laws be faithfully executed.” The 
responsibility is so serious that it is phrased almost redundantly: a president must 
“take care” and “faithfully” execute. 

The principle is instilled in all of us as school children, where we learn at an early 
age that the Congress makes the laws and the president carries them out. 

But has this principle that is enshrined in our constitution and the oath of office 
been adhered to? Let’s consider these examples: 

1. The Foreign Intelligence Surveillance Act. 

This law was enacted partially in response to President Richard Nixon’s illegal 
wiretapping where, falsely claiming national security, he wiretapped journalists and 
his own staffers. (This wiretapping was one of the many grounds for his impeach- 
ment). FISA was also enacted after disclosures of surveillance abuses by federal 
agencies. The 1978 law was designed to prevent these abuses by barring unilateral 
presidential wiretapping and requiring special court approval instead. 

Starting in the fall of 2001, President Bush authorized wiretapping on at least 
46 separate occasions without obtaining FISA court approval. He claimed that as 
Commander in Chief of the army and navy he was empowered to disregard FISA. 
But no president may simply override laws for this reason. The Supreme Court con- 
sidered just this issue in Youngstown v. Ohio, where President Truman wanted to 
seize steel mills faced with a strike in order to ensure a continued supply of arma- 
ments for the Korean War. He claimed that as Commander in Chief he could do 
so. The Supreme Court rejected his position. In one of the most famous opinions in 
American jurisprudence, Justice Robert Jackson wrote: “No penance would ever ex- 
piate the sin against free government of holding that a President can escape control 
of executive powers by law through assuming his military role. . . .” Justice Jack- 
son, the former chief US prosecutor at the Nuremberg trials, alluded to the excesses 
of executive power seen in totalitarian regimes and warned that if we allowed the 
president’s Commander in Chief role to swallow up the checks and balances of our 
constitution, we would be starting down the road to military dictatorship. 

2. The Geneva Conventions, the Convention against Torture, the War Crimes Act of 

1996 and the anti-Torture Aet. 

The Geneva Conventions and the Convention against Torture ban torture. As rati- 
fied treaties, they are the law of the land under the constitution. Further, the anti- 
Torture Act makes it a federal crime to engage in torture abroad. President Bush 
has repeatedly said we “don’t do torture,” but is this true? The US has recently ad- 
mitted that water boarding was used against three detainees. Water boarding has 
been considered torture by most countries, including the United States itself under 
prior administrations. Just recently, a committee of the British Parliament deter- 
mined that US denials about torture could no longer be credited. 

In addition to water boarding, detainees were subjected to many other forms of 
serious abuse, as is clear from various reports done after the Abu Ghraib disclo- 
sures. That mistreatment has been further documented in a number of recent books, 
including The Dark Side, by Jane Mayer. 

Apart from torture, the Geneva Conventions and the War Crimes Act of 1996 bar 
cruel and inhuman treatment of detainees. Thus, even assuming that water board- 
ing, stress positions, threatening use of dogs, exposure to temperature extremes and 
other similar abuses did not constitute torture singly or in combination, these prac- 
tices likely constituted cruel and inhuman treatment and thus violated the War 
Crimes Act. Although the Act was made retroactively inoperative in the fall of 2006 
as part of the Military Commissions Act at the Administration’s request, the law 
was still in effect up to that time. 

The role of top Administration officials in detainee mistreatment has not been 
fully elucidated, but various investigations undertaken after the Abu Ghraib disclo- 
sures make it clear that the mistreatment was set into motion once the President 
decided, in February 2002, to remove all the protections of the Geneva Conventions 
from A1 Qaeda, and some Geneva protections from the Taliban. 
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President Bush has recently acknowledged that he was aware of the actions of 
his Principals Committee, a group of National Security Council members who re- 
portedly gathered to approve specific forms of mistreatment during the interrogation 
of various detainees. Did he know about and approve the techniques of interrogation 
mentioned above? If so, did that violate the anti-Torture statute and the War 
Crimes Act, and/or constitute a serious abuse of power and an impeachable offense? 

Under the Geneva Conventions, the United States is required to bring to justice 
those who violate the Conventions. Pursuant to the duty to faithfully execute the 
laws, a president must take care that this mandate as well as relevant US statutes 
such as the anti-Torture and the War Crimes Act of 1996 are properly enforced. Yet, 
it appears that this requirement may not have been met. Former Secretary of De- 
fense Donald Rumsfeld, who admitted to “ghosting” a detainee, which might have 
violated the Geneva Conventions and US war crimes statutes, was put in charge 
of the investigation. No higher ups were held responsible and the investigations did 
not cover top officials of the Administration. 

The mistreatment of detainees is not just morally wrong and likely illegal, but 
it has brought disrepute to the United States and endangered our citizens and sol- 
diers by inflaming anti-American sentiment in Iraq, Afghanistan and elsewhere in 
the world and by setting a precedent for the mistreatment of captured US troops. 

3. Signing Statements. 

President Bush has issued at least 750 signing statements in connection with his 
signing certain bills into law. The statements indicate that the President will not 
be bound to carry out all or parts of the laws in question. 

Under the constitution, once a bill becomes law, a president must implement the 
law under the “take care” clause. If a president does not like the bill, the president 
may veto it, but pursuant to the carefully calibrated system of checks and balances, 
once the bill is vetoed. Confess has the power to override the veto, thereby making 
the bill law despite the president’s opposition. 

Signing statements that are not acted upon create no serious constitutional issue. 
But, the General Accountability Office examined the signing statements of this Ad- 
ministration and reported that the Administration has in fact refused to enforce or 
implement laws in connection with which signing statements were issued. 

The wholesale refusal to enforce duly enacted laws may well be viewed as a fail- 
ure to carry out the constitutional “take care” duty. Signing statements coupled with 
the failure to implement the law might also be viewed as nullifying the veto provi- 
sions of the constitution and undermining the role of Congress in making the laws. 

MISUSE OF EXECUTIVE PRIVILEGE 

Another area of possible Administration abuse of power has to do with the abuse 
of executive privilege. 

Under the constitution. Congress has the power to inquire into executive branch 
operations in furtherance of its legislative powers. The improper claim of executive 
privilege subverts the legitimate operations of Congress and may rise to the level 
of an impeachable offense, as occurred in the Nixon proceedings. 

Recently, Attorney General Michael B. Mukasey announced that executive privi- 
lege was invoked to prevent the disclosure to the House Committee on Oversight 
and Government Reform of Vice President Cheney’s interview with the FBI about 
the Valerie Flame affair. Executive privilege protects the confidentiality of advice 
given to a president by his advisors. But the document being shielded by this invo- 
cation of executive privilege was not confidential advice to the President, but rather 
a statement made by the Vice President to the FBI, a law enforcement agency. 
There was also no confidentiality in that statement because such statements are 
typically presented to prosecutors and the grand jury and may even be shared with 
the public, if a trial involving the contents of the document takes place. There is 
no colorable basis on which executive privilege can be asserted with respect to this 
document. 

This claim is reminiscent of President Nixon’s claims of executive privilege with 
respect to the illegal break in into the offices of Daniel Ellsberg’s psychiatrist. The 
break in was designed to obtain materials to smear Ellsberg, a prominent opponent 
of the Vietnam War. President Nixon did not want this break in disclosed and used 
various false claims of national security and executive privilege to keep it from Con- 
gress and Watergate prosecutors. The break in and its concealment were part of the 
Nixon impeachment proceedings. 

Ironically, the Plame matter, about which the House Committee was inquiring, 
also may have involved an effort to smear and retaliate against a war critic, in this 
case, former Ambassador Joseph Wilson, Flame’s husband, for charging that Presi- 
dent Bush had taken the country into the Iraq war on a basis of deception. Congress 
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was clearly entitled to explore whether executive power was abused in the Plame 
matter. 

Similar extreme claims of executive privilege have been made in connection with 
Congress’ efforts to examine the so-called US Attorneys’ scandal. In response to the 
invocation of executive privilege with respect to their testimony, former and present 
Administration officials, Harriet Miers, Joshua Bolten and Karl Rove, have refused 
even to appear before Congress in response to subpoenas seeking information about 
what role the White House may have played in the scandal. Congress has every 
right to inquire into whether federal prosecutors were fired to stymie politically 
harmful prosecutions or whether prosecutors were urged by top Administration offi- 
cials to prosecute innocent persons. 

As the Nixon impeachment process shows, assertions of executive privilege to 
shield improper or criminal conduct rather than to protect legitimate White House 
advice may constitute an impeachable offense. 

DECEPTIONS LEADING TO THE IRAQ WAR 

The deceptions, exaggerations and misstatements made by high level Administra- 
tion officials to drive the country into the tragically mistaken Iraq war subvert the 
constitution and may constitute an impeachable offense. 

Hearings should have been held to determine what President Bush knew and 
when he knew it with respect to each and every claim he made as to why the coun- 
try needed to go to war, but that regrettably was not done. Nonetheless, the latest 
report from the Senate Intelligence Committee concludes that one of the major 
claims made by top Administration officials to justify an attack on Iraq, a country 
that did not attack us — namely that Saddam Hussein was linked to 9/11 — was not 
supported by intelligence. The Committee also found that the claim repeated by top 
Administration officials before the war that Saddam would hand off weapons of 
mass destruction to terrorists to attack us, thereby suggesting that Iraq posed a se- 
rious threat to the United States, was not supported by intelligence. It found a simi- 
lar lack of support for a number of other pre-war Administration claims. 

Although top Administration officials contended that Iraq’s purchase of aluminum 
tubes and its alleged efforts to purchase Niger yellow cake were evidence of Iraq’s 
efforts to reconstitute its nuclear weapons program, there was more than enough 
information at high levels of the Administration to raise serious doubts about these 
contentions. 

As I explain in my book, presidential deception of Congress in connection with 
war-making is an impeachable offense. This is so because the constitution con- 
templates that Congress will be at least an equal partner with the president on de- 
cisions to go to war (aside from emergency situations, which this was not). Deceiving 
Congress undermines its ability to play the deliberative role the framers intended. 
We know the tragic consequences for the country of this flawed decision-making 
process. 

What is to be done? 

The question before this Committee is how to respond to the assault on the con- 
stitution, the rule of law and our system of government resulting from actions taken 
by this Administration. 

Doing nothing is not an option. The failure to act will further fuel the culture of 
impunity that has grown up around this Administration. The failure to act will send 
a strong message to future presidents that they need not obey the law, that they 
can deceive the country and the Congress into future wars and that they can treat 
Congress with contempt, obstructing legitimate efforts by Congress to exercise re- 
sponsible oversight over the executive branch, without serious consequences for 
them. 

What is to stop future presidents of either party from doing the same or going 
further? 

As a former prosecutor, I know that unless serious misconduct results in a cor- 
respondingly serious penalty, there is a grave likelihood that the misconduct will 
be repeated. The absence of a penalty breeds cynicism, disrespect for the law and 
suggests that the misconduct is not so bad, after all. 

Congress needs to assert its constitutional prerogatives to check serious executive 
branch abuses, not because it craves power, but because our democracy depends on 
it. Our system counts on each branch of government to act as a counterweight to 
the other branches. If any branch fails to do its job and check the abuses of another 
branch, the system as a whole may fail, and our liberties will be endangered. Think 
of how far down this dark road of unchecked powers we have gone already: secret 
surveillance without judicial review, secret prisons, secret torture and mistreatment. 
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secret executive orders and possible politicized prosecutions — not to mention a tragic 
war begun on a basis of deception and misstatement. 

The options before Congress for response, at this late stage, are very limited — 
but Congress still has options. 

The remedy the constitution provides, and the one most appropriate to the 
present situation, is an impeachment inquiry. It would send the clearest signal of 
the constitutional limits on abusive presidential power. It would also educate the 
public about the appropriate limits of executive power and the importance of checks 
and balances in our constitutional system. That is what happened as a result of the 
impeachment process during Watergate. 

I am not unrealistic, however. I understand the great time constraints and the 
virtual impossibility of completing a full-blown impeachment inquiry before this ses- 
sion of Congress is over. Nonetheless, there are compelling, pragmatic reasons — as 
well as a constitutional imperative — to commence an inquiry now, and pursue it in 
a meaningful and, constructive way over the few remaining months. 

Even if an impeachment inquiry is not completed or does not result in an im- 
peachment vote in the House or the Committee, it still should be undertaken. It is 
warranted and since impeachment inquiries cannot be evaded by citing executive 
privilege, initiating an inquiry now would accomplish several valuable purposes: 

a) It would send a clear message to the American people and future presidents 
that the actions engaged in by top Administration officials are serious enough on 
their face to warrant an impeachment inquiry. It would create a precedent whereby 
executive privilege does not effectively vitiate a president’s accountability to Con- 
gress, as this Administration has sought to do. This would create a deterrent to fu- 
ture administrations. So would the historic nature of impeachment. Opening an im- 
peachment inquiry would put this Administration in a very small category along 
with only three others in US history that have been the subject of such an inquiry. 

b) Because there is no executive privilege in an impeachment inquiry, pursing 
one would allow the Committee to obtain additional material on presidential and 
vice presidential conduct which the Administration has until now refused to provide. 
That material would disclose the details about Administration actions that are cur- 
rently secret. Those details would better inform Congress about what the appro- 
priate response to this Administration’s actions should be. They would also better 
inform it about how to avert abuses of power by future presidents. That in itself 
would be an important outcome of new disclosures. Alternatively, if the Administra- 
tion still refuses to provide the information and documents requested as part of an 
impeachment inquiry, that refusal would itself be an impeachable offense under the 
precedent established in the Nixon proceedings, with the bi-partisan adoption of the 
third article of impeachment holding that the refusal to respond to committee sub- 
poenas in an impeachment proceeding was an impeachable offense; and 

c) It would allow a serious, sober and respectful discussion, in the appropriate 
and constitutionally mandated forum, of whether or not specific Administration offi- 
cials committed impeachable offenses. The discussion would include a full and fair 
airing of evidence and argument on both sides, both allegations and defenses. As 
I understand it, such a discussion cannot be fully and satisfactorily conducted under 
House rules without a real impeachment inquiry. 

I therefore suggest that the Committee commence an inquiry and send to the 
President and Vice President relatively short and straightforward requests for infor- 
mation — consisting of some key questions and requests for key documents. The 
questions would be similar to what lawyers call interrogatories, and document re- 
quests would be made at the same time. The Administration could be given until 
the end of the August recess to respond. 

For example, in the area of abuse of executive privilege, the Committee could ask 
the President to direct the release to the Committee of the transcripts of both his 
and the Vice President’s FBI interviews on the Valerie Plame matter, and if he re- 
fused, to provide his constitutional and legal justifications. Similarly, on the Iraq 
war, the President could be asked some questions such as: Given the Senate Intel- 
ligence Committee report that US intelligence agencies had no information to the 
effect that there were serious operational connections between A1 Qaeda and Sad- 
dam Hussein, and given your Administration’s claims otherwise to Congress and the 
American people, what information did you have and what was the source of any 
such information suggesting that there were such connections? On torture, since the 
President claims that we “do not do torture,” he should be asked how he defines 
torture and the basis for that definition. He should also be asked if he approved 
of or authorized water boarding either before or after it was used on detainees. He 
should also be asked to provide copies of all authorizations for interrogations that 
he issued, including those to the CIA, and all legal documents that have not already 
been made public regarding his claimed authority to authorize interrogations that 
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conflict with the constraints contained in the Geneva Conventions, the Convention 
against Torture and US law. Of course, information that affects national security 
or that is classified would have to be properly handled by the Committee. 

When the Committee obtains the President’s responses, or if it becomes clear that 
the White House will not comply with its requests, then the Committee can deter- 
mine what further steps it needs to take. Those could include a report by the Com- 
mittee to the House on the results of the inquiry, a decision to refer the matter to 
the next Congress, or even a vote of impeachment if the President stonewalls the 
Committee’s requests. 

The other options for checking executive abuses are less appealing. 

Censure for example is not a constitutional remedy. But even if censure is the 
course Confess takes, before it is adopted, the targets of any censure resolution 
should be given the opportunity to justify and explain their actions. The Congress 
must be seen to be both respectful and fair whether it acts in an impeachment in- 
quiry or votes on censure. 

Some have advocated reforming statutes, and that may be useful. But, I want to 
emphasize to the Committee that presidents intent on putting themselves above the 
law will not obey a new statute any more than they would obey an old one. Statutes 
cannot constrain a president who will not be constrained. 

Criminal prosecutions alone are also not a sufficiently satisfactory answer to 
checking abuses of executive power. Leaving the treatment of these abuses to pros- 
ecutors to resolve is simply passing the buck. Congress must exercise its own pow- 
ers to check the executive. Prosecutors vindicate criminal laws; it is only Congress 
that can vindicate the constitution against a president who abuses the power of his 
office. And some of the most serious abuses may not even be crimes, such as deceiv- 
ing Congress and the public in connection with the war in Iraq. In the Nixon im- 
peachment, one of the impeachment articles dealt with abuses of power, including 
the misuse of federal agencies and the creation of an enemies list of war opponents 
for the purpose of targeting harassing IRS audits against them. It is not clear that 
Nixon could have been prosecuted for many of those acts, but they were neverthe- 
less among the articles of impeachment, and rightly so. 

That said, prosecutions may play some role in checking those abuses of executive 
power that are violations of the criminal law. The anti-Torture statute, for example, 
makes torture a federal crime and when death results there is no statute of limita- 
tions. This means that any Administration officials involved in authorizing or car- 
rying out torture where death resulted could be liable to prosecution for the rest 
of their lives. 

The same was true of the War Crimes Act of 1996. That act had a lower standard 
of liability than the anti-Torture act and criminalized cruel and inhuman treatment 
of detainees. Similarly there was no statute of limitations for prosecutions under 
that Act if death resulted. Concerns about criminal prosecution under the War 
Crimes Act were pressing enough to be brought to the attention of President Bush 
by White House Counsel Alberto Gonzales in his memo to the President of January 
2002. To avoid those prosecutions, Mr. Gonzales recommended making the Geneva 
Conventions inapplicable to A1 Qaida and Taliban detainees, a recommendation that 
was partially accepted. 

Thus, while certain Administration officials may argue that water boarding is not 
torture, there is little doubt that water boarding would meet the test of cruel and 
inhuman treatment and would likely violate the War Crimes Act as originally 
adopted. It may have been for that very reason that the Administration, in October 
2006, persuaded Congress, as part of the Military Commission Act, to make the War 
Crimes Act retroactively inoperative. But Congress could overturn that inoperability 
provision and restore the full operability of the Act. Allowing Administration offi- 
cials to be held liable under the War Crimes Act would go far towards re-estab- 
lishing respect for the rule of law among high Administration officials, both now and 
in the future. 

Even if Congress chooses the path of statutory reform and/or prosecution, those 
efforts, to be optimally well-informed and effective, would need to take into account 
the kind of disclosures that would be obtained through an impeachment inquiry be- 
cause it operates outside the constraints of executive privilege. Administration ac- 
tions on their face fully warrant such an inquiry. Once begun, the inquiry would 
both compel substantive disclosure by the Administration on critical issues and pro- 
vide a constitutionally appropriate forum for full and civil discussion in which the 
Administration may answer the serious allegations raised. Neither of these things 
would be accomplished without an impeachment inquiry, and both are important to 
defending the constitution, upholding the rule of law and preventing abuses of 
power by future presidents. 

Thank you for your consideration of these views. 
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Mr. Conyers. Congressman — or former Congressman Bob Barr 
came from Georgia, represented his state from 1995 to 2003. He 
was a senior Member on the Judiciary Committee and was vice 
Chairman of the Government Reform Committee. Since leaving the 
House, Congressman Barr has worked extensively on privacy 
issues with organizations like the American Conservative Union 
and the Harvard Kennedy School of Government. 

We are very pleased to have him here today. He is currently the 
2008 Libertarian nominee for President of the United States. 

Welcome back to the Judiciary Committee, Bob Barr. 

TESTIMONY OF THE HONORABLE BOB BARR, FORMER U.S. 

REPRESENTATIVE FROM GEORGIA AND 2008 LIBERTARIAN 

NOMINEE FOR PRESIDENT 

Mr. Barr. Thank you very much, Mr. Chairman. 

It is always a pleasure to come home to this great institution, the 
Congress, and of course this Committee. 

And I very much appreciate the Members here today represented 
by the sitting Ranking Member, Mr. King of Iowa. 

We have heard earlier today, I forget which Members in their 
opening statements, Mr. Chairman, alluded to various poll num- 
bers regarding the Presidency and the Congress and so forth. But 
there was a study recently gauging the public’s awareness of and 
impression of something else that is even more important than po- 
litical polls, and that is the privacy trust rankings of U.S. Govern- 
ment agencies which is put out annually by the nonpartisan 
Ponemon Institute. 

And very revealing, in this most recent 2008 survey, ranking at, 
not at the top of the list, where the U.S. Postal Service is, which 
might indicate to some the depth of the problem we have that the 
U.S. Postal Service is the most trusted institution in the Federal 
Government, but ranking near the bottom is the Department of 
Justice. Nearly four times as many Americans place their trust — 
would sooner place their trust in the U.S. Postal Service than the 
U.S. Department of Justice. That should concern all of us as Amer- 
icans and certainly all Members of the Judiciary Committee, cer- 
tainly, regardless of which side of the aisle they sit on and I think 
points to the very valid reason for the Chair convening this hearing 
today, which hopefully will be the first of many inquiring into and 
following on the earlier work of this Committee to get to the bottom 
of what appear to be certainly problematic uses of executive power 
that did great detriment, great harm to the fundamental institu- 
tions of our government, namely checks and balances and separa- 
tion of powers. 

One does not need to impugn the reputation or the motives of 
any one President, whether the current President or any other 
President, to recognize the validity and importance of the matters 
before this Committee. As one of America’s greatest jurists. Justice 
Louis Brandeis said many years ago, and I quote, the greatest dan- 
gers to liberty lurk in the insidious encroachment by men of zeal, 
well meaning, but without understanding. 

It is up to this Committee to provide that understanding, to point 
out to the American people those instances, of which they are le- 
gion with the current Administration, in which, to be most chari- 
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table, that understanding of the institution of liberty is sorely lack- 
ing. 

Most recently, two of America’s current jurists I think echoed in 
their own way in different contexts the sentiments of Justice Bran- 
deis. For example. Supreme Court Justice Anthony Kennedy in a 
majority opinion, 5-4 majority opinion, regarding the value and 
place of habeas corpus as an underpinning, not just of our society 
but of Western Civilization itself, said, and I quote him, the laws 
and Constitution are designed to survive and remain in force in ex- 
traordinary times. Liberty and security can be reconciled, and in 
our system, they are reconciled within the framework of the law. 

And another of America’s current jurists, appointed by President 
Reagan to the D.C. Court, you can fight the war, quote, you can 
fight the war on terrorism and lose everything if you have no civil 
liberties left when you get through fighting the war. 

We have heard from some of the earlier members of the first 
panel and Members of this learned Committee on some of the spe- 
cific instances of executive branch and separation-of-power abuses 
that we have witnessed with regard to the current Administration 
and in recent years. Some of these trends began before the current 
Administration but have been taken to new and unprecedented lev- 
els. And those are recounted to certainly a less eloquent extent 
than we have heard already in my written remarks, which I know 
the Chair will introduce into the record. But there are a number 
of specifics that I think need to be mentioned. 

We have heard reference to the secret OLC opinions. Office of 
Legal Counsel, by this Administration. Here, again, this is nothing 
new, but the degree and depth and secrecy of which I think is new 
and very, very troubling, again, as an activity that undermines re- 
spect for the rule of law, separation of powers, and the legitimate 
power of the Congress to conduct oversight of the executive branch. 
I quote just one, and we still don’t even know the extent of even 
this one memorandum from 2001 because it remains still classified, 
but this was a memorandum that indicated that, quote, the fourth 
amendment had no application to domestic military operations, 
close quote. I mean, what in the heck is the Administration talking 
about, first of all, about domestic military operations? And sec- 
ondly, to display the audacity to declare that the fourth amend- 
ment does not reach and does not surround those operations, what- 
ever they are, with the protections of the fourth amendment to our 
Constitution. 

That is the depth I think of the lack of understanding of the fun- 
damental institutions of our government that have been displayed 
by and disdained by the current Administration at a level taking 
them far beyond those problems that we have seen in prior Admin- 
istrations. This is not a problem with a particular President. It is 
not a problem with a particular Administration, although the de- 
gree to which these problems have manifested themselves with the 
current Administration is problematic. This is an institutional con- 
cern. 

For one thing, Mr. Chairman, every Administration in my view, 
and I think history bears this out, takes the power that it inherits 
from its predecessor and considers it a floor, not a ceiling. So if we 
don’t get a handle on this now in some form or fashion, the next 
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Administration and the one after that, regardless of party, will 
take these abuses, these powers, these liberties with the funda- 
mental institutions of our government, and take them to even high- 
er and higher levels. 

So I commend the Chair and the Members of this Committee for 
taking hold of something that could not possibly be more impor- 
tant, and that is the fundamental underpinnings of our constitu- 
tional system of government. 

I thank the Chair. 

[The prepared statement of Mr. Barr follows:] 
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BOB BARR 
JULY 25. 2008 


Mr. (Chairman and distinguished Members of this (x)mmittee, on which 
I was privileged to ser\-e throughout my eight years as a Member of the 
I louse of Representatives, it is an honor to appear today to speak on the 
importance of the separation of powers in the federal government as a 
tool for protecting the people’s liberties. Many vital issues confront our 
nation, but few are more important than repairing and maintaining the 
constitutional bulwarks that guarantee individual liberty and limit 
government power. 

Mr. (Chairman, today 1 appear as a private citixen, and also as a former 
Member of this (Committee and as a once-again practicing attorney. I am 
also honored to be ser\'ing as the presidential nominee of the Libertarian 
Party. 


It is axiomatic that no matter how much power government has, it 
always wants more. W hile the e.xecutive branch under George W’. Bush 
has taken this truism to new heights, it is not unique in its quest for 
power. Unfortunately, the other branches of government have failed to 
do enough to maintain the constitutional balance. Particularly disturbing 
has been (Congress’ recent reluctance, in the face of ajg^ressive executive 
branch claims, to make the laws and ensure that the laws are properly 
applied. ITiis failure has inhibited the operation of the separation of 
powers, necessary to provide the checks and balances which undergird 
our system of constitutional liberty. 
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r.HRCKS AND BAT.ANCRS 


The Constitufion employs several techniques to preserve our liberties 
and privacy. One is Co limit federal authorit}' to enumerated powers. 
.Another is to explicitly restrict government power, most notably through 
the Bill of Rights, 'i’he Founders also used the basic structure of 
government to protect the people from abuse, relying upon federalism, 
dividing power beht'een state and national governments, as well as the 
separation of powers within the federal government itself. 

The latter concept goes back to ancient Greece and was explicated by 
such political philosophers as John I.ocke and most famously bji Baron 
de Montesquieu, who was much studied by America’s Founders. Many 
countries have implemented the same principle, though with different 
government stmetures, ranging up to six branches in Germany. In the 
U.S. the Founders established the executive, legislative, and judicial 
branches, i'he result is intentional inefficiency^ the three branches are 
expected to constantly check and balance each other. 

For instance, James Madison declared in Federalist No. 51: “the great 
securityf against a gradual concentration of the several powders in the 
same department, consists in giving to those who administer each 
department the necessary constitutional means and personal motives to 
resist encroachments of the others.” lie went on to explain that, “[i]n 
framing a government w'hich is to be administered by men over men, the 
great difficulty lies in this: you must first enable the government to 
control the gov^emed; and in the next place oblige it to control itself” 
’iliis means “the constant aim is to divide and arrange the sev^eral offices 
in such a manner as that each may? be a check on the other.” 

Despite the inevitable problems which w'dl afflict any’ political system, 
the original constitutional scheme has worked extremely’ well. Mthough 
the relative power of the different branches has varied over time, checks 
and balances have always operated. 

More than two centuries hav’e passed, and the constitutional limits on 
both the legislative and judicial branches remain robust — at least in 
thcoryv The president appoints and the Senate confirms |udges, for 
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instance. Presidents veto legislation and administer the laws, while the 
judician? assesses the constitutionality of and interprets statutes. 

Tn contrast, however, the constitutional constraints on the executive 
branch have eroded, with some breaking down substantially or entirely. 
The process has been underway for many years, but has greatly 
accelerated since 2001. in particular, President Rush and his appointees 
have used his power as commander in chief — of the military, not 
j\merican socieUo it should be noted — to disregard congressional 
authority and override explicit constitutional provisions. Indeed, since 
9/11, the president has let few opportunities slip by without reminding 
us that he is not only commander in chief but also a “wartime 
president,” and to argue that this status justifies whatey^er new power he 
claims to possess and wishes to utilize. 

The president’s authority is substantial, but limited by law. The 
Constitution directs him or her to “take care that the laws be faithfully 
executed.” However, Congress is y-ested rvith the sole power to legislate, 
thereby determining the laws 1o be executed. Moreover, the president’s 
administration of the law is constrained by the Bill of Rights, including 
the Fourth Amendment, which bars searches and seizures absent a 
warrant based on probable cause. Further, though the president by the 
nature of his office has a lead role in shaping foreign and military policy, 
the Constitution shares powers in these areas between the legislative and 
executive branches. 

Since the nation’s founding, Congress and the executive have struggled 
for supremacy. The 2(J* Centuiy witnessed a steady if irregular 
expansion of presidential authority, which has carried over into this first 
decade of the 2F' Century. The role of the president as the militarjr’s 
commander in chief has taken on increasing importance as it has been 
used to justify the aggrandizement of the executive’s authorify at the 
expense of that of both Congress and the judiciary, 'i'he issue is not just 
an abstract stmgglc between different government officials. Rather, this 
expansion of presidential power has increasingly put the people’s 
liberties and privacy at risk. 


WAR-MAKINC I P( )WERS 


One of the most important expansions of executive autliority has been 
transforming the president’s pow'cr to conduct a war into tlaat of slarling 



88 


a wai. Congress is vested with the sole power to declare, meaning to 
start, war; the Constitution’s framers explicitly intended to diverge from 
the British system and vest the authority to initiate war with the many in 
the legislature rather than the one in the executive. The Constitution 
also empowers Congress to create the military and enact rules governing 
both the militarji and the conduct of war. .Although the constitutional 
convention changed the term from “make” to “declai'e” to allow the 
president to respond to a surprise attack, and the president’s authority to 
conduct war as commander in chief suggests that Congress cannot 
second guess his tactical judgments, he is to exercise all his powers 
within the larger framework created by the legislative branch. 

Yet modern presidents increasingly assert their unilateral authority to 
bomb and invade other nations, without legislative approval, and to 
conduct military operations for years even after the original 
circumstances giving rise to a congressional authorisation to use force 
have changed. dhis trend did not originate with the Bush 
administration, but has continued and grown under it. Tor instance, in 
2{)02 President George W. Bush insisted that Congress not tie his hands, 
and refused to acknowledge the constitutional necessity of wanning 
legislative approval to invade Iraq. Rather than make the decision for or 
against war. Congress transferred discretion to initiate w'ar against Iraq to 
the president. 

After launching the Iraq invasion in 2003 based on a 2002 
congressionally-passed resolution to do so, the current administration 
has rejected the argument that a multi-year oceupation violates Congress’ 
authonzation of force, which legally’ controls the executive’s war 
objectives. The president also has resisted congressional oversight of its 
objectiv’es and policies, which is an essential aspect of Congress’ 
authority. iVlthough acknowledging that Congress controls the 
budgetary purse strings, the president and his aides have fought any? 
attempt to condition appropriations — conveniendy bundled in 
“emergeneyf’ supplemcntals in order to reduce the opportunity for 
legislative review’. 


EROSION OF T.IBRPTY’ 


The administration has attempted to use the same commander in chief 
power, as well as Congress’ Authorization for Use of Military Force 
(AUMF), approved after 9/11, to trump constitutional protections for 


- 4 - 



civil liberties and privacy. Yet the Constitution does not create a 
national security exception to the Bill of Rights or separation of powers, 
and no member of Congress imagined that voting to authorize the use of 
force abroad simultaneously authorized the president to engage in 
unspecified and otherwise unconstitutional conduct at home. There is 
no basis for the argument the president’s authonty as commander m 
chief in effect swallow's and tmmps the rest of the Constitution. 

Tor instance, the administration undertook w'arrantless surv'eillance of 
Americans without court order or supervision. Conducted by the 
National Security Agency, the program w'as inaugurated shortly after the 
terrorist attacks of 9/11 and was inaccurately dubbed the Terrorist 
Survreillance Program, since in fact it targeted j\inerican citizens wfith no 
reason to believ'c they were engaged in any actions invxih'ing terrorism. 
The eavesdropping directly violated even the relaxed w'arrant 
requirements of the 1978 Foreign Intelligence Surveillance Act. 

Under Republican control. Congress unashamedly refused to conduct 
senous inquiry into the obviously improper NS,^ surv'Cillance program. 
Unfortunately, the GOP majorit}' put partisan comity ahead of fidelit]’ to 
the law' and Constitution. Although more members of the Democratic 
majority, w'hich took over in January' 2007, indicated concern about 
administration lawlessness, tliis Congress rccendy caved in to 
administration demands and amended FISA to grant the gov'ernment 
unprecedented power to surrepliUously spy on the phone calls and 
emails of ..American citizens in our ow'n country, based on nothing more 
then a belief they are communicating with someone not in the U.S. The 
measure also granted immunity' — retro active and prospectiv'e — to 
telephone companies which aided government law-breaking. 

’thus did a genuine need to modernize certain of FlSA’s technical 
prov'isions — for example, to rev'erse the court interpretation that 
monitoring calls sent by modern routing mechanisms through the L.S., 
cv'cn though both parties were located abroad, required a court order — 
became an opportunity to greatly expand the law'’s reach. 'Ihe result is 
to make virtually every international call or email subject to monitoring 
w'lthout court oversight. Thereby carv'ing out an entire class of 
communication from constitutional protection is a breathtaking decision 
w'ith the potential to do enormous damage to the very' meaning of the 
Fourth Amendment and to the essential foundation of limited 
government. This law' also has effectively neutered the oversight role the 
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Congress or the Foreign Intelligence Surveillance Court should play in 
this area. 

Similarly extravagant has been the administration’s claimed right, as an 
adjunct of both the president’s constitutional u arpowers and the AUMF, 
to designate American citizens arrested in America as well as alleged 
terrorists captured overseas as “enemy combatants” beyond the reach of 
the U.S. Constitution and courts. Tlie detention of combatants captured 
in battle is a natural adjunct to war, but not the suspension of all 
constitutional and legislative oversight of the executive’s power to 
imprison anyone it claims to be a combatant for as long as it desires. 
The argument that the president has the unique power to suspend basic 
constitutional guarantees, including the “Great Writ” of habeas coipus, 
whereby a person has a fundamental right to be brought before a court 
to determine the lawfulness of his or her detention or deprivation, is 
particularly dangerous in the midst of a potentially endless “war” where 
the American homeland is considered to be a — and perhaps the chief — 
batdefield. 

iliere is nothing in Article 11 of the Constitution which provides that the 
president is the military’s commander in chief, to suggest that he thereby 
gains the power to suspend any law and any constitutional provision at 
his discretion. Indeed, the very next section reminds the president that 
at all times he has a responsibility to “take Care that the Laws be 
faithfully executed,” with no hint of an exception whenever he decides 
he is acting as commander in chief Tn Yomifslown Sheet &■ Tube Co. v. 
Sawyer (1952), the Supreme Court rejected a similar claim by the Truman 
administration — that the president’s powers as commander in chief 
allowed him to seize steel mills despite Congress’ refusal to authorize 
such an act. 

Nor is it plausible that Congress believed that by authorizing militaty 
action in response to 9/11 it was empowering the president to deny 
American citizens their constitutional rights at home. Authorizing 
mkitaiyr action overseas does not logically mean authorizing evety 
conceivable use of surveillance, arrest, and imprisonment by the federal 
government at home. Indeed, if the administration had believed this 
theory at the time, there would have been no reason for it to have 
proposed the Patriot .Act, since all those powers, too, should have been 
included in the AUMF. Equally important. Congress itself only has the 
authority to suspend — and only if our countiy is invaded or faced with 
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overt “Rebellion” — not eliminate, habeas corpus. Congress cannot 
authorize the president to limit that right in additional circumstances. 

SIGNING ST.hTF.MF.NTS 


Another example of a direct presidential assault on the separation of 
powers, and thus the constitutional stnicture undergirding our free 
societt’, are presidential signing statements. Throughout history, signing 
statements have been used to thank supporters, provide reasons for 
signing a bill or express satisfaction or displeasure with legislation passed 
by Congress. Presidents Ronald Reagan, George H.W. Bush, and Bill 
Clinton all used signing statements to express constitutional and other 
objections to legislation, influence judicial interpretation, and otherwise 
advance policy goals. 

President George W. Bush has more aggressively - to an historically 
unprecedented degree -- employed the presidential signing statement to 
challenge or deny effect to legislation that he considers uncons tituhonal, 
but nonetheless signs. As the Congressional Research Service reported 
last y^ear, a much higher share of President Bush’s signing statements 
have contained a constitutional challenge, and they “are typified by 
multiple constitutional and statutory objections, containing challenges to 
more than 1,00(.I distinct provisions of the law.” This tactic, adds CHS, 
IS “an integral part of the administration’s efforts to further its broad 
view of presidential prerogatives and to assert functional and 
determinative control over all elements of the executive decision making 
process.” 

In scores of cases President Bush has claimed that legislation has 
improperly interfered with presidential authority. In a democracy, such 
assertions of power — most fundamentally the underlying failure to 
comply rather than the explanatoiy signing statement — do not happen in 
a vacuum, lliev affect the careful balance of power in our system of 
government. The executive branch is not free to unilaterally change that 
balance; our Constitution requires legislative and judicial involvement in 
lawmaking to ensure public debate and oversight and to guard against 
centralization of power. 

.Article I of the Constitution gn-es Congress the power to make the law's. 
Under Article II, the president has the duty to ensure that the laws are 
faithfully' executed. The Constitution also prov'ides that if the president 
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objects to a proposed law, he can veto it. This gives Congress the 
chance to override his veto, enacting the law' despite his opposition, or 
to sustain his veto, and then work to address the president’s objections. 

president may also challenge a law he believes to be unconstitutional 
in court. 

Instead, the current president, especially, has used signing statements, 
and a refusal to enforce the law, as a sub rosa form of unreviewable veto, 
usurping the power of Congress and aggrandizing the power of the 
executive. 


EXECUTIVF. PRTTTT.F.CfF, 


Another tool of executive aggrandizement has been the doctrine of 
executive privilege. No wTere spelled out in the Constitution itself, the 
claim has been advanced by presidents starting with George 
Washington. Ihe doctrine is most persuasively rooted m national 
sccuntyy but presidents often have mote generally contended that 
confidentiality is necessaiv for the operation of the executive branch. 

Although the argument at its core is not wfithout force, executive 
privilege has become an all-purpose shield and boilerplate excuse to hide 
embarrassing and potentially incriminating infonnation from Congress 
and the public, ihat a claim for executive privilege had to be balanced 
with other interests was evident in 1807 when Aaron Burr, on trial for 
treason, sued President Thomas Jefferson to produce a supposedly 
exculpatory letter. Chief Justice John Marshall rejected Jefferson’s 
argument that disclosure risked public safety and ordered the president 
to comply. In 1974 the climactic case of United States v. Nixon 
confronted President Richard M. Nixon’s attempt to use the claim of 
executive privilege to avoid having to turn over evidence of criminal 
misbehavior to Watergate special prosecutor I.eon Jarvorski. The 
Supreme Court unanimouslv acknowdedged a generalized right of 
confidentiality, but ruled that this privilege must yield to other 
government interests, most notably the criminal process. Ihe order that 
he yield up the tapes recording his Oval Office conversations led to his 
resignation. 

Other presidents have relied on the doctrine to shield their operations 
from scrutiny. The Clinton administration avoided disclosure of the 
deliberations of the president’s health care reform task force because 
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First Lady Hillary Clinton was considered to be a government employee 
under the relevant legislation. This admittedly strained interpretation 
allowed the courts to avoid ruling on the question of whether executive 
prmlege applied to conversations between government officials and 
people outside of government. 

As in other areas, the Bush administration has even more energeticalL 
sought to keep information about many of its activities, even those with 
no sensitAe national security implications, from public view. For 
instance, the administration resisted a reejuest for disclosure, based on 
legislation covering “advisory committees,” of the names of participants 
and results of discussions by members of the Vice President’s National 
Fnergy Policy Development Group. The administration lost in the 
lower courts, but was partially upheld by the U.S. Supreme Court, which 
sent the case back to the District Court for reconsideration. The D.C. 
Circuit Court of Appeals ultimately refused to order disclosure based on 
its interpretation of the relevant statute, based on the fact that several 
government officials sensed on the Group. 

Elsewhere the administration’s case for secreqi has been more frAolous 
and less well received. For instance, the admimstration attempted to 
keep secret visitor logs detailing Christian leaders who visited the White 
FIousc and vice presidenfs residence. Earlier this month the D.C. 
Circuit distinguished this case from the energy’ group decision and ruled 
that the logs were not the property of the \XTiite House — which took 
custody from the Secret Sendee (part of the Treasury Department) in 
order to thwart a reejuest under the Freedom of Information Act — and 
ordered their release. 

These cases centered on statutory interpretation. The Bush 
administration also has more directly used the doctrine of executive 
privilege to resist disclosures to Congress, even as part of investigations 
of potential executive wrong-doing. For instance, at a recent hearing of 
this Committee, Karl Rove refused to appear, based on advice of the 
White House Counsel, to discuss his role in possible meddling in justice 
Department prosecutions. Last year White House Chief of Staff Josh 
Boltcn and former WTiite House Counsel Harriet Miers similarly refused 
to obey committee subpoenas to appear to discuss the firing of U.S. 
attorneys; the House voted to hold them in contempt. 
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The I louse Committee on Oversight and Government Reform has been 
investigating the White House’s involvement in the disclosure of Valerie 
Flame’s employment by the CIA. In June Chairman Henry W’axman 
pointed out to .Attorney General Michael B. Mukasey that “In his 
interview with the FBI, Mr. Libby stated that it was ‘possible’ that Vice 
President Cheney instructed him to disseminate information about 
j\mbassador Wilson’s wtife to the press. This is a significant revHation 
and, if tme, a serious matter. It cannot be responsibly investigated 
without access to the Vice President’s FBI intennew.” Howet’er, in an 
echo of the Watergate controversies, Mukasey refused to comply, citing 
fear of “the chilling effect that compliance with the committee’s 
subpoena would have on future WTaite House deliberations.” The White 
House cited executive privilege in refusing to turn ot^er the FBI 
interview, even though the vice president’s chief of staff had been 
convicted of perjury. 

In an extraordinary twtist on the doctrine of executive privilege, the Bush 
administration announced last year that it would not allow any U.S. 
■Attorney' to pursue a contempt citation on behalf of Congress. By' 
attempting to control federal employees who also are officers of the 
courts, the administration attempted to place itself bcy'ond effective 
accountability' by any person or institution. Mark Rozell of George 
Mason University termed this position “astonishing” and “a 
breathtakingly broad view of the president’s role in this sy'stem of 
separation of pow-ers. WTaat this statement is saying is the president’s 
claim of executive privilege trumps all.” Indeed, if sustained, Rozell 
added, this position will allow “the executive to define the scope and 
limits of its own pow'ers.” .As a result, the House has filed suit to 
enforce its subpoena, the first such lawsuit in history. 

“S'H-Vl'K SECRHl’S” DOCl'RlNK 


j'Another doctrine used by the executive branch to the detriment of the 
constitutional separation of powers is the so called “state secrets 
prh'dege.” According to this doctrine, the executme branch refuses to 
release information in court cases on the grounds that disclosure would 
harm “national security'.” First recognized by the U.S. Supreme Court in 
195.A, the doctrine has been treated as well-nigh absolute by some judges. 

In this case, like many others, there is an obvious basis for shielding 
sensitive information in extraordinary' instances from public view, even 
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to the detriment of a valid lawsuit. However, again, a legitimate doctrine 
has been twisted to frustrate cases that might expose government 
wrong-doing and executive misconduct. As a result, government 
accountabiht}*, and redress of wrongs suffered by individuals as the result 
of government action, have suffered greatly. 

For instance, Khalid El-AIasri filed a civil case against the U.S. 
government in a case involving “extraordinary rendition,” in which the 
government rHegaHy detained Mr. Kl-Masri in a case of mistaken 
identity. The trial court judge accepted the government’s claimed “state 
secrets privilege,” which thwarted disclosures necessary to prosecute the 
case. A similar result was reached in a similar case by (lanadian Maher 
j'Vrar, who was deported, based on false information, by the U.S. to Syria 
(he was a dual citizen), where he was apparently tortured. The Bush 
administration also invoked the state secrets privilege to defeat law'suits 
challenging the government’s unlawftil FISA surveillance program. 

Although judges can order, and hav'e ordered, disclosure of disputed 
documents and other information to them for in camera screening, too 
often courts hav^e givxn inordinate deference to executive branch claims. 
But the prwilegc should be treated as ejualified, not absolute. A 
government refusal to allow judicial inspection could be met whth 
forfeiture of the case, (longrcss could assist the judiciary by holding 
heanngs and drafting legislation clanfyang the authority of judges, 
procedures to be used to adjudicate executive claims of state secrecy, and 
sanctions to be imposed for the executiv^e branch’s refusal to comply. 

CONGRF.SSIONAT. OVF.RSTGHT 


Unfortunately!, Congress has been at least impartially complicit in this 
and other presidential “power grabs.” It repeatedly has acquiesced to 
President Bush’s unilateral actions. It has failed in its constimtional 
obligation to make the law's and to ovrersee the executive branch to 
ensure that the latter property implements the laws passed by' Congress. 

Enforcing presidential compliance with the law is not easy, especially 
since a pattern of executwe law-breaking has been established. 
How'cvcr, the people — the citizens in whose name this House and the 
rest of the government act — can and should insist that those elected 
president, this coming November and in the future, respect the 
separation of pow'crs and other constitutional limits on their authority. 
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Taking an oath to “presen e, protect and defend the Constitution of the 
United States” requires no less. 

Moreover, the legislature has many tools at its disposal to promote 
respect for the nation’s fundamental law. It can enlist the courts, of 
course. It can use its power to hold oversight hearings, backed by the 
power to subpoena and hold executive officers in contempt. It can 
refuse to confirm presidential appointments. 

Most fundamental is its power to control appropriations. Congress can 
shape funding in the relevant area to encourage compliance wfith the law. 
Moreover, broader retaliation, though less desirable, is another 
possibility, for instance, the Reagan administration’s attempt to thwart 
explicit congressional guidelines over federal contracting led to a vote by 
this Committee to defund the Office of the Attorney General. A 
compromise was reached: Congress funded the Attorney General’s 
Office while the administration complied with the law. 

The most important requirement is that Congress treat seriously its 
responsibility to uphold the Constitution. Neither the Bill of Rights nor 
the separation of powers are self-enforcing documents or principles, 
'ihe legislative branch has a critical role to play. 

ihe Constitution creates explicit guarantees for individual liberty and 
limits on government power out of the recognition that even the best- 
intentioned public officials working to achieve the most public-spirited 
aims make mistakes. That surely has been evident during the so-called 
“Global War on Terror,” in which more than a few innocent people 
have been not just detained, but also imprisoned and tortured. The Bill 
of Rights and the separation of powers are not mere technicalities, but 
essentials of our government and our entire system of ordered liberty. 

1 know this Committee understands that the president’s quest for 
intelligence and desire for flexibility, legitimate as they are, should not be 
allowed to servu as a subterfuge for circumventing constitutional 
protections for liberty and restrictions on presidential power. U.S. 
District Court judge Royce Lamberth, appointed by President Ronald 
Reagan, has reminded us that, “[w]e have to understand you can fight 
the w'ar [on terrorism] and lose ev'eiything if you hav’e no civil liberties 
left when you get through fighting tlie war.” 
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The temptation to cut constitutional corners is not the province of any 
one party. Rather, it grows when one paityr controls both the executive 
and legislature. Then party comity sometimes overrides institutional 
differences, as it did most recently between 2001 and 2006. 

But our constitutional system, and its commitment to limited 
government and individual liberty, is based both on a series of explicit 
guarantees that constrain the use of government authority, and a 
structure that divides government authority. As such, the separation of 
powers, with the checks and balances expected to naturally follow, is the 
bedrock foundation of American constitutional government. It is a 
foundation clearly in danger of crumbling. 


- 13 - 



98 


Mr. Conyers. Thank you very much. 

I note that our former colleague to your right was nodding her 
head on occasion. 

The Chair is very happy to welcome the former Mayor of Salt 
Lake City, Utah, who had served as mayor from 2000 up until ear- 
lier this year. And after he left just recently, he founded an organi- 
zation called the High Road For Human Rights, dedicated to facili- 
tating grass roots advocacy on issues of torture, genocide, global 
warming, and human trafficking. He now serves as that organiza- 
tion’s president. He is known to many of us in the Congress. And 
we welcome him. 

TESTIMONY OF THE HONORABLE ROSS C. “ROCKY” ANDER- 
SON, FOUNDER AND PRESIDENT, HIGH ROADS FOR HUMAN 

RIGHTS 

Mr. Anderson. Thank you, Mr. Chairman, Members of the Com- 
mittee. 

I am honored to address you today, and along with millions of 
others, am pleased that you are considering your solemn responsi- 
bility to ascertain and disclose to the American people the nature 
and scope of egregious abuses of power by the Administration. 

Ascertaining and disclosing the truth about these matters is vital 
in order to restore the rule of law and the crucial role Congress 
plays in a system of checks and balances that has been utterly 
eviscerated. 

We still have no idea about the nature and scope of the Adminis- 
tration’s felonious, warrantless wiretapping program. We don’t 
know if dozens, thousands, or millions of Americans have been vic- 
tims of the illegal spying initiative. How were those communica- 
tions used? Were my communications intercepted? Were yours? We, 
the American People, are entitled to know. 

United States agents have illegally tortured detainees and have 
kidnapped, disappeared, and tortured, or caused others to torture, 
people around the world, including some like Maher Arar and 
Khalid al-Masri, who had no connection whatsoever to terrorism. 
However, the American people have not learned how this unprece- 
dented, blatantly illegal program operated, whether it is con- 
tinuing, or the consequences suffered by the people who have been 
subjected to these monstrous human rights abuses. Because the 
courts have blindly accepted the perpetrators’ indication of the 
frighteningly overbroad State Secrets Doctrine and summarily dis- 
missed cases challenging these illegal human rights abusing prac- 
tices, the American people will learn the truth only if Congress 
meets its responsibilities. 

The Administration has engaged in heinous human rights viola- 
tions, the most serious breaches of trust, abuses of power injurious 
to the Nation, astounding denials of due process, including indefi- 
nite detention without charges or without even a hearing, war 
crimes, crimes against peace, misleading Congress and the Amer- 
ican people about threats to our Nation’s security and the supposed 
case for war, and grave violations of treaties, the Constitution, and 
domestic statutory law. 

What are the potential remedies? First, there has never been a 
more compelling case for impeachment. Nothing would speak so 
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loudly regarding the principled, nonpartisan commitment of our 
Nation to the rule of law and to our jealous embrace of our con- 
stitutional democracy. 

I urge the consideration by Congress of Federal legislation that 
would instruct the courts they are not to consider signing state- 
ments when determining the meaning of legislation and provide 
that no one can rely upon signing statements or opinions of the Of- 
fice of Legal Counsel as a defense for a violation of the law. 

I also urge Congress to seek a declaratory judgment as to the 
legal effect of the Administration’s signing statements. Some mem- 
bers of the Administration appear to be bent on attacking Iran. 

I urge Congress to reassert its vital constitutional role, and not 
just send letters of concern, not just make threats about initiating 
impeachment proceedings, but forbid, by a criminal statute with se- 
vere penalties, any attack against Iran, except as permitted under 
the United Nations Charters and the Constitution, absent explicit 
authorization by Congress. 

Special prosecutors should be authorized, designated and as- 
signed to investigate and prosecute violations of the law by mem- 
bers of the Administration. 

Legislation strictly limiting the application of the state secrets 
doctrine should be urgently considered in order that the courts will 
once again provide a meaningful check on abuses of power and vio- 
lations of the law by members of the executive branch. 

Severe punishment should be provided for any government agent 
who engages in or authorizes torture or cruel, inhuman or degrad- 
ing treatment of any person being detained anywhere, without ex- 
ception. 

Congress should make clear what process must be followed be- 
fore any U.S. treaty obligations are violated or terminated by any 
member of the executive branch, and provide for sanctions in the 
event such process is not followed. 

Vital to our constitutional democracy and to our political and 
moral standing throughout the world is a comprehensive consider- 
ation by Congress of what is to be done for the sake of account- 
ability, and to ensure that the horrendous damage to our Nation 
and to much of the rest of the world as a result of the illegal and 
abusive of misconduct of Administration officials 

Mr. King. Mr. Chairman, the gentleman’s time has expired. 

Mr. Anderson [continuing]. Again repeated. 

If I could just sum up, the way to get to that accountability and 
deterrence is the appointment of a select Committee similar to the 
Church and Ervin committees or an independent commission 
charged with investigating the abuses and making recommenda- 
tions concerning reforms 

Mr. King. Mr. Chairman 

Mr. Anderson [continuing]. That would spell a recommitment to 
our fundamental democratic and moral principles. 

Thank you Mr. Chair. 

[The prepared statement of Mr. Anderson follows:] 



100 


Prepared Statement of the Honorable Ross C. “Rocky” Anderson 


Testimony of Ross C. “Rocky” Anderson, 
Founder and President, 

High Road for Human Rights Education Project 
and High Road for Human Rights Advocacy Project 


Regarding Illegal Conduct and Other Egregious Abuses by 
Members of the Administration 
and Possible Steps Toward Accountability, 
Deterrence, and Reform 


Before the House Committee on the Judiciary 
United States House of Representatives 

Hearing on Executive Power and Its 
Constitutional Limitations 


July 25. 2008 



101 


I am honored to address you today and am pleased that you are 
considering your solemn responsibility to ascertain and disclose to the 
American people the nature and scope of illegal conduct and other 
egregious abuses of power by the administration. Ascertaining and 
disclosing the truth about these matters is vital in order to restore our 
constitutional democracy, the rule of law,' and the crucial role Congress 
plays in a system of checks and balances that has been utterly 
emasculated by members of the administration. 

Astoundingly, even after learning over 2 1/2 years ago that the 
American people were misled about the government purportedly obtaining 
a warrant for all electronic surveillance,^ we still have no idea about the 
nature and scope of the felonious warrantless wiretapping program.^ How 
many citizens’ communications were illegally intercepted by our 
government? At this point, we don’t know if it has been dozens, hundreds, 
thousands, or millions of Americans who were victims of the illegal spying 
initiative. Whose communications were intercepted, and for what purpose? 
Are those communications still maintained? If so, why and by whom? How 
were those communications used? Were my communications intercepted? 
Were yours? We, the American people, are entitled to know. The only way 
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we will learn the truth, and the only way we will know what needs to be 
done to prevent such outrages in the future, is through Congress 
aggressively ferreting out and disclosing the truth. 

We have learned that US government agents have tortured detainees 
in blatant violation of fundamental treaty obligations'* and statutory laws 
passed by Congress.^ We have also learned that US agents have 
kidnapped, disappeared, and tortured (or caused others to torture) people 
around the world, including some who had no connection whatsoever to 
terrorism.® However, the American people have not learned how this 
unprecedented, blatantly illegal program operated, by whom, whether it is 
continuing, or even how many people have been subjected to these 
monstrous human rights abuses. In our democracy, we are entitled to 
answers to these questions. 

Because the courts have blindly accepted the perpetrators’ invocation 
of the frighteningly over-broad “State Secrets” doctrine and summarily 
dismissed cases challenging these illegal, human-rights abusing practices, 
the American people will learn the truth only if Congress assumes its vital 
responsibilities of investigating, ascertaining, and disclosing the truth. 

The administration has, with impunity and arrogant disregard of our 
long-treasured system of separation of powers among three branches of 
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government, engaged in heinous human rights vioiations, the most serious 
breaches of trust, abuses of power injurious to the nation, war crimes, 
crimes against peace,® misieading Congress and the American peopie 
about threats to our nation’s security and the supposed case for war,® and 
grave vioiations of treaties, the Constitution, and domestic statutory iaw. 

What are the potentiai remedies? First, there has never been a more 
compeiiing case for impeachment.^® Nothing wouid speak so ioudiy 
regarding the principied, non-partisan commitment of our nation to the ruie 
of iaw, to ourjeaious embrace of our constitutionai democracy, and to 
fundamental morality. 

There is much more that Congress can do to restore the rule of law at 
a time when administration officials assert unbridled, dictatorial power, 
even to the point of issuing signing statements, declaring that only the 
president has the last word as to the scope and applicability of the 
statutes. 

I urge the consideration by Congress of federal legislation that would 
(1) instruct the courts that they are not to consider signing statements when 
determining legislative history; (2) prohibit the President from issuing any 
statement that purports to limit any part of the legislation as being advisory 
or that purports to assert any authority by the President to determine the 
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scope or applicability of the legislation; and (3) provide that no one can rely 
upon signing statements as a defense for a violation of the law. I also urge 
Congress to seek a declaratory judgment as to the legal effect of many of 
the signing statements. 

Some members of the administration appear to have been making a 
case for an attack against Iran. Threats by members of Congress to 
impeach in the event of a unilateral decision to attack or letters expressing 
concern are insufficient, particularly when dealing with administration 
officials who have claimed power to do as they please, regardless of the 
Constitution, federal statutes, or rulings of the courts. I urge Congress to 
reassert its vital constitutional role and forbid, by a criminal statute with 
severe penalties, any attack against Iran, except as permitted under the 
United Nations Charter and the Constitution, absent explicit authorization 
by Congress. 

Special prosecutors should be authorized, designated and assigned 
to investigate and prosecute violations of the law by members of the 
administration, particularly for involvement in felonious warrantless 
wiretapping, torture, and kidnappings of people in the so-called 
“extraordinary rendition” program. 
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Legislation limiting the application of the State Secrets doctrine 
should be urgently considered in order that the courts will once again 
provide a meaningful check on abuses of power and violations of the law 
by members of the Executive Branch. 

Legislation should be passed immediately providing for severe 
punishment for any government agent who engages in or authorizes 
torture, or cruel, inhuman, or degrading treatment of any person being 
detained, without exception. 

Congress should make clear what process must be followed before 
any US treaty obligations are violated or terminated by any member of the 
Executive Branch. Congress should also reaffirm its commitment to treaty 
obligations forbidding aggressive war and torture. 

When Congress issues subpoenas, it should assert its power to 
enforce the subpoenas aggressively and without delay. If the Attorney 
General of the U.S. will not cooperate with Congress in enforcing 
subpoenas, Congress should terminate funding for the Office of the 
Attorney General until such cooperation is forthcoming.'^ 

Vital to our constitutional democracy, and to our political and moral 
standing throughout the world, is a comprehensive consideration by 
Congress of what is to be done for the sake of democratic accountability. 
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and to ensure that the horrendous damage to our nation and to much of the 
rest of the world as a result of the illegal and abusive misconduct of 
administration officials is never again repeated. 

In order to comprehensively determine the nature and extent of 
abuses by the administration and those who have worked in concert with it, 
and to prevent such misconduct in the future, a select committee, similar to 
the Church and Ervin Committees, should be appointed and charged with 
investigating the abuses and making recommendations concerning reforms 
that will aid in restoring the rule of law in our great nation, reasserting the 
crucial role of Congress, and making it clear to American citizens and 
people throughout the world that the rights and dignity of people will be 
honored and protected. 

Pursuing these measures would be an important beginning to the 
restoration of the balance of power and system of checks and balances in 
our federal government, the restoration of the reputation of the United 
States among other nations, and to the restoration of our constitutional 
democracy, with the honor and respect it deserves. 
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' The rule of law, as a safeguard against arbitrary governance, was provided for In the 
Magna Carta In 1215, which made It clear that King John, who previously governed any 
way he saw fit, was constrained by rules that applied to everyone alike. 

Our Constitution is the bedrock of our system of government. It is founded on the 
principle of the rule of law. It spells out the powers of each branch of government and 
limits what government and government officials can do. 

Although the Constitution is a product of incredible brilliance that has served our nation 
well, it is only as solid as each generation’s determination to uphold it. When 
government officials violate it, they must be brought to account or the Constitution 
becomes nothing more than a pretense and a piece of paper. For our constitutional 
form of government to survive, and for the rule of law to prevail over the rule of 
dictatorship, each branch of government must be constrained by the rule of law, and by 
the parameters of its constitutionally designated powers. Each branch of government 
must jealously protect against the other branches exceeding and abusing their power. 
That is the beauty, and the necessity, of the balance of power between the Executive, 
Legislative, and Judicial branches of our government. 

Members of the administration have endeavored in a systematic and dangerous fashion 
to extend the powers of the president in abusive, dictatorial fashion, completely at odds 
with our Constitution and the rule of law. 

Members of the administration have claimed extraordinary, unprecedented executive 
powers that they believe exempt the president from laws passed by Congress, from 
treaties to which the United States has bound itself, and from protections of our 
individual freedoms set forth in the Constitution. They have pursued such authoritarian 
power, completely at odds with the rule of law, by asserting what they call a “unitary 
executive” power and a supposed “inherent power”’ that allows the president to make up 
the rules, even when contrary to what Congress and our Constitution have required. 
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^ During a rally to support the Patriot Act in 2004, a member of the administration told 
the public that “any time you hear the United States government talking about wiretap, it 
requires - a wiretap requires a court order. Nothing has changed, by the way. When 
we re taiking about chasing down terrorists, we're talking about getting a court order 
before we do so." 

in mid-December 2005, we learned through news reports that a member of the 
administration, for five years had secretly ordered the National Security Agency to 
engage in wiretapping of American citizens’ emails, phone calls, and other 
communications in blatant violation of the Constitution and the Foreign Intelligence 
Surveillance Act. 

^ After the abusive warrantless wiretapping by the Nixon administration was brought to 
light by the Church Committee, Congress passed the Foreign Intelligence Surveillance 
Act, unequivocally stating that a warrant must be obtained in order to engage in 
electronic surveillance and that the failure to do so is a federal felony, punishable by a 
fine of $1 0,000 and up to five years imprisonment. 

The Geneva Conventions proscribe cruel treatment, torture, and humiliating and 
degrading treatment. A violation of these and other safeguards described in the 
Geneva Conventions are, according to the Conventions, a “grave breach” and a war 
crime under international law. The International Covenant on Civil and Political Rights 
proscribes torture and cruel, inhuman, and degrading treatment. The Convention 
Against Torture and Other Cruel, Inhuman or Degrading Treatment prohibits the 
infliction of “torture and other cruel, inhuman and degrading treatment or punishment" of 
prisoners to obtain information. The treaty, ratified by the United States Senate in 1994, 
provides: "No exceptional circumstances whatsoever, whether a state of war or a threat 
of war, internal political instability or any other political emergency, may be invoked as a 
justification of torture." 
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^ The War Crimes Act of 1 996 defines as a “war crime’ any conduct defined as a grave 
breach in any of the Geneva Conventions. In addition to the Senate ratification of the 
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment, 
Congress passed a statute prohibiting U.S. officials, anywhere, from intentionally 
inflicting “severe physical or mental pain or suffering" upon anyone in their control. A 
violation would subject the perpetrator to a fine or imprisonment for up to twenty years. 
Any government official conspiring to abuse a prisoner is subject to the same penalties 
as the person who inflicts the abuse. 18 DSC §2340. 

® The following was stated at a press conference: 

Q: Mr. President, can you explain why you’ve approved of an expanded the 
practice of what’s called rendition, of transferring individuals out of U.S. 
custody to countries where human rights groups and your own State 
Department say torture is common for people under custody? 

THE PRESIDENT: The post-9/11 world, the United States must make sure 
we protect our people and our friends from attack. That was the charge we 
have been given. And one way to do so is to arrest people and send them 
back to their country of origin with the promise they won’t be tortured. 
That’s the promise we receive. This country does not believe in torture. 

We do believe in protecting ourselves. We don’t believe in torture. 

President Bush, Press Conference, March 16, 2005. 

US agents have not “arrested” people to "send them back to their country of origin." 
They have kidnapped people, “disappeared” them, and sent them to secret prisons to 
be tortured. 
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For instance, Maher Arar, a Canadian citizen, was kidnapped by US officials at JFK 
Airport, where he was seeking to connect to a flight to Canada after a vacation in 
Tunisia. The Royal Canadian Mounted Police had provided the CIA unsubstantiated 
“evidence" that Arar was a supporter of al Qaeda. After he was kidnapped, he was 
flown by the CIA to Syria, where for ten months he was held in a three foot by six foot 
cell, seven feet high - “like a grave,” according to Arar. He was coerced, through 
torture, into a false confession of being a supporter of al Qaeda. He was finally 
released. Syrian officials admitted there was no evidence against him. 

The Canadian government paid Arar $9 million in compensation, plus $879,000 in legal 
fees. Also, Canadian Prime Minister Stephen Harmer formally apologized to Arar, 
saying, “We cannot go back and fix the injustice that occurred to Mr. Arar. However, we 
can make changes to lessen the likelihood that something like this will ever happen 
again.” The admihistration has not issued an apology. In fact, then-Attorney General 
Alberto Gonzales downplayed the situation, saying simply that, “He was initially 
detained because his name appeared on terrorist lists, and he was deported according 
to our immigration laws." What Gonzales failed to note is that Arar was not sent to 
Canada, where he is a citizen, but he was kidnapped and sent to the torture chambers 
of Syria. 

When Arar sought justice in the United States courts, his case was dismissed after the 
administration invoked the State Secrets doctrine, claiming that to allow the case to 
proceed would put vital secrets at risk. 

^ The Convention Against Torture explicitly prohibits the transportation of "a person to 
another State where there are substantial grounds for believing that he would be in 
danger of being subjected to torture." Convention Against Torture and Other Cruel, 
Inhuman or Degrading Treatment, Article 3, Section 1. Congress made its support of 
that ban clear not only by Senate ratification of that Convention, but by providing in the 
Foreign Affairs Reform and Restructuring Act of 1998 the following provision: “It shall 
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be the policy of the United States not to expel, extradite, or otherwise effect the 
involuntary return of any person to a country in which there are substantial grounds for 
believing the person would be in danger of being subjected to torture, regardless of 
whether the person is physically present in the United States." 

® The invasion and occupation of Iraq was and is a blatant violation of US treaty 
obligations and, hence, of the US Constitution. The United Nations Secretary General 
at the time of the invasion of Iraq, Kofi Annan, has declared unequivocally that the 
invasion of Iraq was “not in conformity with the UN charted’ and that “it was illegal.” 

Ewen MacAskill and Julian Borger, “Iraq war was illegal and breached UN charter, says 
Annan," Guardian, Setpember 16, 2004. Likewise, Boutros Boutros-Ghali, who served 
as UN Secretary General during the first Gulf War, stated that the invasion of Iraq 
violated international law. He also stressed that the invasion sets a dangerous example 
because “[ojther countries may , . , intervene on the basis of this precedent." “Former 
UN head calls Iraq war 'illegal',” CBC News, March 19, 2003. 

The Preamble to the Uhited Nations Charter, provides, in part, as follows: 

We the peoples of the United Nations determined to save succeeding 
generations from the scourge of war, which twice in our lifetime has brought 
untold sorrow to mankind, and to reaffirm faith in fundamental human rights, 
in the dignity and worth of the human person, in the equal rights of men and 
women and of nations large and small, and to establish conditions under 
which justice and respect for the obligations arising from treaties and other 
sources of international law can be maintained, and to promote social 
progress and better standards of life in larger freedom, and for these ends to 
practice tolerance and live together in peace with one another as good 
neighbors, and to unite our strength to maintain international peace and 
security, and to ensure, by the acceptance of principles and the Institution 
of methods, that armed force shall not be used, save in the common 
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interest, and to employ international machinery for the promotion of the 
economic and social advancement of all peoples, have resolved to combine our 
efforts to accomplish these aims. (Emphasis added.) 

Of course, the invasion and occupation of a nation that posed no imminent threat to the 
security of the United States was contrary to every basic precept of the UN Charter 
preamble. Further, members of the administration clearly violated the following specific 
provisions of the UN Charter, which is legally binding upon the US and its leaders: 

Article 2, Sections 3, 4: 

All Members shall settle their international disputes by peaceful means in 
such a manner that international peace and security, and justice, are not 
endangered [and] refrain in their international relations from the threat 
or use offeree against the territorial integrity or political independence of 
any state, or in any other manner inconsistent with the Purposes of the 
United Nations, (Emphasis added.) 

The invasion and occupation of Iraq, costing hundreds of thousands of lives, causing 
hundreds of thousands of grievous injuries, and resulting in the dislocation of hundreds 
of thousands of men, women, and children, violated, and continues to violate. Article 2, 
Sections 3 and 4 quoted above. The violations were made all the more clear by 
President Bush’s disregard of calls from UN Security Council members for a peaceful 
resolution. 

Article 39: 

The Security Council shall determine the existence of any threat to the 
peace, breach of the peace, or act of aggression and shall make 
recommendations, or decide what measures shall be taken in accordance 
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with Articles 41 and 42. to maintain or restore international peace and security. 
(Emphasis added.) 

Article 40: 

In order to prevent an aggravation of the situation, the Security Council may, 
before making the recommendations or deciding upon the measures 
provided for in Article 39, call upon the parties concerned to comply with 
such provisional measures as it deems necessary or desirable. .. 

(Emphasis added.) 

Article 41 : 

The Security Council may decide what measures not involving the use of 
armed force are to be employed to give effect to its decisions, and it may call 
upon the Members of the United Nations to apply such measures 

Under Articles 39-50 of the UN Charter, no Member may use military force against 
another country without the UN Security Council determining that there has been a 
material breach of the UN Resolution and all nonmilitary and peaceful options to enforce 
the Resolution must be fully exhausted. Once the criteria for military action have been 
met, only the UN Security Council can authorize the use of military force. The orders to 
invade and occupy Iraq without meeting the criteria for military action, and without the 
approval of the UN Security Council, clearly violated the UN Charter. Members of the 
administration failed to take the issue to the Council, as they were required by law to 
do, because they certainly knew that a resolution to use force against Iraq would not be 
passed. 

If there is any hope for the United Nations and international law to protect against 
aggressive wars, these provisions of the UN Charter must be honored. To permit 
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members of the administration to be unaccountable for the contemptuous disregard of 
the UN Charter would not only undermine the rule of law, but would set a disastrous 
precedent destroying the very essence of the UN Charter - to provide for the peaceful 
resolution of disputes between nations. 

Article 51 : 

Nothing in the present Charter shall impair the inherent right of individual or 
collective self-defence If an armed attack occurs against a Member of the United 
Nations, until the Security Council has taken measures necessary to maintain 
international peace and security. Measures taken by Members in the exercise of 
this right of self-defence shall be immediately reported to the Security Council 
and shall not In any way affect the authority and responsibility of the Security 
Council under the present Charter to take any time such action as it deems 
necessary in order to maintain or restore international peace and security. 

Article 51 is intended to permit self-defense, but only until the Security Council Is able to 
act to restore peace. The admihlstratlon can find no solace In the self-defense provision 
of Article 51 . Iraq had hot attacked the US and there was no evidence whatsoever 
indicating that it was about to do so. 

The Kellogg-Briand Pact of 1928 

The Kellogg-Briand treaty, ratified by the United States in 1929, is as clear in its legal 
mandate today as it was during the war crimes trials in Nuremberg. A failure to hold 
members of the administration accountable under that treaty would be a hypocritical 
repudiation of the international law principles to which the US and several other nations 
have committed. Very simply, all disputes must be resolved peacefully. The treaty 
specifically prohibits war as an instrument of foreign policy. In 1945, the Chief 
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Prosecutor for Great Britain and Northern Ireland, Sir Hartley Shawcross, stated at the 
trial of German major war criminals in Nuremberg, Germany, as follows: 

The Chief Prosecutor for the United States of America referred in his opening 
speech before this Tribunal to the weighty pronouncement of Mr. Stimson, the 
Secretary of War, in which, in 1932, he gave expression to the drastic change 
brought about in International Law by the Pact of Paris, and it is perhaps 
convenient to quote the relevant passage in full: 

“War between nations was renounced by the signatories of the Brland- 
Kellogg Pact. This means that it has become illegal throughout practically 
the entire world. It is no longer to be the source and subject of rights. It is no 
longer to be the principle around which the duties, the conduct, and the rights of 
nations revolve. It is an Illegal thing. Hereafter, when two nations engage In 
armed conflict, either one or both of them must be wrongdoers - violators 
of this general treaty law. We no longer draw a circle about them and treat 
them with the punctilios of the duellist's code. Instead we denounce them as 
lawbreakers ' 

And nearly ten years later, when numerous independent States lay prostrate, 
shattered or menaced in their very existence before the impact of the war 
machine of the Nazi State, the Attorney General of the United States, 
subsequently a distinguished member of the highest tribunal of that great 
country, gave significant expression to the change which had been effected in 
the law as the result of the General Treaty for the Renunciation of War, in a 
speech for which the freedom-loving peoples of the world will always be grateful. 

th 

On the 27 March. 1941 - and I mention it now not as merely being the speech 
of a statesman, although it was certainly that, but as being the considered 
opinion of a distinguished lawyer - he said this: 
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The Kellogg-Briand Pact Of 1928, in which Germany, Italy and Japan 
covenanted with us, as well as with other nations, to renounce war as an 
instrument of policy, made definite the outlawry of war and of necessity 
altered the dependent concept of neutral obligations. 

The Treaty for the Renunciation of War and the Argentine Anti-War 
Treaty deprived their signatories of the right of war as an instrument 
of national policy or aggression, and rendered unlawful wars 
undertaken In violation of their provisions . . . 

In flagrant cases of aggression where the facts speak so unambiguously 
that world opinion takes what may be the equivalent of judicial notice, we 

may not stymie Internationai Law and allow these great treaties to 
become dead letter 

The Trial of German Major War Criminals Sitting at Nuremberg, Germany Vol, 2 
Session 12 Page 45-59. 

In addition to the treaty obligations described above, the Nuremberg Tribunal Charter, to 
which the US committed itself, provides as follows: 

Principle VI: The crimes hereinafter set out are punishable as crimes under 
international law: 

(a) Crimes against peace; 

(i) Planning, preparation, initiation or waging of a war of aggression 
or a war in violation of international treaties. 

(ii) Participation in a common plan or conspiracy for the 
accomplishment of any of the acts mentioned under (i). 
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The Nuremberg Tribunal Charter, to which the United States is a party, established that 
a war of aggression against a nation posing no imminent threat to the aggressor is a 
“crime against peace.” There can be no question that ordering and presiding over an 
unjustified and illegal invasion and occupation of Iraq was, and continues to be, in 
violation of international law, the US Constitution, and domestic law. No greater cause 
for impeachment has ever been existed. 

Members of the administration have blatantly violated every relevant treaty and 
constitutional provision in leading the US to a so-called “pre-emptive” war against Iraq, 
without any justification in law or in fact. Those responsible must be held accountable, 
through impeachment and removal from office. 

Article VI, Clause 2 of the United States Constitution 

This Constitution, and the Laws of the United States which shall be made in 
Pursuance thereof: and all Treaties made, or which shall be made, under the 
Authority of the United States, shall be the supreme Law of the Land; and 
the Judges in every State shall be bound thereby, any Thing in the Constitutioh 
or Laws of ahy State to the Contrary notwithstanding. (Emphasis added.) 

Ordering the commencement of the invasion of Iraq violated Article VI of the 
Constitution. The same is true of the continuation of armed warfare in violation of US 
commitments under the treaty provisions described above. The failure of Congress to 
hold those responsible accountable for their many violations of law, domestic and 
international, is an ongoing violation of its members’ oath to “support and defend the 
Constitution." 
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The Fraud Concerning the Supposed Imminent Nuclear Threat Posed 
by Iraq 

An honest assessment of the threats posed to the US by Iraq had been provided by 
then-National Security Adviser Condeleezza Rice and then-Secretary of State Colin 
Powell, before administration officials engaged In a campaign to mislead Congress and 
the American people in support of the illegal invasion and occupation of Iraq. Before 
9/1 1 , and before the campaign to drum up support for war began, Colin Powell stated 
as follows: 

“He [Saddam Hussein] has not developed any significant capability with 
respect to weapons of mass destruction. He is unable to project 
conventional power against his neighbors.” (Emphasis added.) 

Statement of Colin Powell, Cairo, Egypt, February 24, 2001 , 
f www. state. oov/secretarv/former/oowell/remarks/2001/933.htm .1 

On July 29, 2001 , Condoleezza Rice, appearing on CNN Late Edition With WoifBiitzer, 
stated, “We are able to keep arms from him [Saddam Hussein]. His military forces 
have not been rebuilt.” (Emphasis added.) 
f http://transcripts.cnn.eom/TRANSCRIPTS/0107/29/le.00.html .t 

On September 7, 2002, British Prime Minister Tony Blair and President Bush met with 
members of the press at Camp David. President Bush referred to a “new" report from 
the International Atomic Energy Agency allegedly stating, according to President Bush, 
that Iraq was “six months away” from building a nuclear weapon. “I don’t know what 
more evidence we need, ” stated the President. (Remarks by the President and Prime 
Minister Tony Blair, Camp David, Maryland, September?, 2002. 
www.whitehouse.aov/news/releases/2002/09/20020907-2.html .) There was no such 
report. In fact, numerous IAEA reports consistently denied any indication that Iraq had 
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any nuclear capability, and the IAEA’s chief spokesperson stated that no such report 
had been issued by the IAEA. 

One news article described the false claim about an IAEA report, and the response of an IAEA 
spokesman, as follows: 

The International Atomic Energy Agency says that a report cited by 
President Bush as evidence that Iraq in 1998 was “six months away” from 
developing a nuclear weapon does not exist. 

“There’s never been a report like that issued from this agency," Mark Gwozdecky, the 
IAEA’s chief spokesman, said yesterday in a telephone interview from the agency’s 
headquarters in Vienna, Austria. 

’’We’ve never put a time frame on how long it might take Iraq to construct a nuclear 
weapon in 1998,” said the spokesman of the agency charged with assessing Iraq’s nuclear 
capability for the United Nations. 

In a Sept. 7 news conference with British Prime Minister Tony Blair, Mr. Bush said: “I 
would remind you that when the inspectors first went into Iraq and were denied - finally 
denied access [in 1 998], a report came out of the Atomic - the IAEA that they were six 
months away from developing a weapon. 

“I don’t know what more evidence we need,” said the president, defending his 
administration’s case that Iraqi leader Saddam Hussein was building weapons of mass 
destruction. 

The White House says Mr. Bush was referring to an earlier IAEA report. 

“He’s referring to 1991 there,” said Deputy Press Secretary Scott McClellan. “In ’91, 
there was a report saying that after the war they found out they were about six months 
away." 

Mr. Gwozdecky said no such report was ever issued by the IAEA in 1 991 . 

Joseph Curl. “Agency Disavows Report on Iraq Arms." Washington Times, September 
27. 2002. 
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The Outrageously Misleading Accusation That Iraq Had Sought to 
Purchase Uranium From an African Nation 

Our nation, as well as much of the rest of the world, had been traumatized by the events 
of 9/1 1 . Many nations rallied to support the United States and looked to America for 
moral leadership in this time of crisis. We relied upon our top officials in the 
administration for protection and for an honest assessment of the threats we were 
facing. That tremendous trust was betrayed by misleading us and our Congress by 
instilling in many of us the fear that Saddam Hussein was seeking to purchase nuclear 
materials from an African nation. In fact, however, much of the US intelligence 
community disagreed. Just as an issuer of stock defrauds investors by withholding 
material information about a corporation, so too did members of the administration 
defraud our Congress, our country, and much of the international community by failing 
to disclose information that was provided them and which was contrary to their 
representations about Hussein’s supposed efforts to build nuclear weapons. 

In the Jahuary 28, 2003, State of the Union message, President Bush stated: “The 
British government has learned that Saddam Hussein recently sought significant 
quantities of uranium from Africa,” 

In an October 2002 National Intelligence Estimate (NIE), presented at a White House 
background briefing on weapons of mass destruction in Iraq, “Key Judgments" included 
an assessment “that Saddam does not yet have nuclear weapons or sufficient material 
to make any." That assessment was not disclosed to Congress and the American 
people. To make matters worse, there was no disclosure of the State Department’s 
Bureau of Intelligence and Research (INR) conclusion in the October 2002 NIE, that: 

[T]he claims of Iraqi pursuit of natural uranium in Africa are, in INR's assessment, 

highly dubious. 
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The failure to disclose that conclusion to Congress and to the American people 
rendered the statement about Hussein seeking to purchase uranium from an African 
country materially misleading. Under these circumstances, that is clearly an 
impeachable offense. 

The calculated fraud and nondisclosures about the Niger uranium claims were 
compounded when there was also a failure to disclose that, upon request for an 
authoritative judgment by the Pentagon, the National Intelligence Council, a 
coordinating body for the 15 agencies that constituted the US intelligence community, 
reported in a January 2003 memo that the Niger story was baseless. Barton Gellman 
and Dafna Linzer, ”A “Concerted Effort’ to Discredit Bush Critic,” Washington Post, April 
9, 2006. (“[T]he Pentagon asked for an authoritative judgment from the National 
Intelligence Council, the senior coordinating body for the 15 agencies that then 
constituted the U S, intelligence community. Did Iraq and Niger discuss a uranium sale, 
or not? If they had, the Pentagon would need to reconsider its ties with Niger. The 
council’s reply, drafted in a January 2003 memo by the national intelligence officer for 
Africa, was unequivocal: The Niger story was baseless and should be laid to rest.”) 

The Dishonest Claim That Saddam Was Purchasing Aluminum Tubes 

to Make Nuclear Weapons 

The fraud about Hussein building up a nuclear capability did not stop with the phony 
Niger story. During September 2002, officials of the administration represented to the 
public that Hussein was purchasing aluminum tubes to enrich uranium for a nuclear 
weapon. The next month, a National Intelligence Estimate (NIE) was delivered to the 
President. That document virtually screams out the view of various intelligence 
agencies that the tubes were of no use in a nuclear program. 
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Included in the NIE are the following statements, none of which were mentioned to 
Congress, the American people, or the international community as top members of the 
administration were touting the aluminum tubes as proof of Iraq’s nuclear program: 

DOE (Department of Energy) agrees that reconstitution of the nuclear 
program is underway but assesses that the tubes probably are not part of 
the program. (Emphasis added.) 

State/INR (State Department’s Bureau of Intelligence and Research) Alternative 
View of Iraq’s Nuclear Program 

The Assistant Secretary of State for Intelligence and Research (INR) believes 
that Saddam continues to want nuclear weapons and that available evidence 
indicates that Baghdad is pursuing at least a limited effort to maintain and 
acquire nuclear weapon-related capabilities. The activities we have detected 
do not, however, add up to a compelling case that Iraq Is currently 
pursuing what INR would consider to be an integrated and comprehensive 
approach to acquire nuclear weapons. Iraq may be doing so, but INR 
considers the available evidence inadequate so support such a judgmeht. 
Lacking persuasive evidence that Baghdad has launched a coherent effort 
to reconstitute its nuclear weapons program, INR is unwilling to speculate 
that such an effort began soon after the departure of UN inspectors or to project 
a timeline for the completion of activities it does not now see happening. As a 
result, INR is unable to predict when Iraq could acquire a nuclear device or 
weapon. 

In INR’s view Iraq’s efforts to acquire aluminum tubes is central to the 
argument that Baghdad is reconstituting its nuclear weapons program, but 
INR is not persuaded that the tubes in question are intended for use as 
centrifuge rotors. INR accepts the judgment of technical experts at the U.S. 
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Department of Energy (DOE) who have concluded that the tubes Iraq seeks 
to acquire are poorly suited for use in gas centrifuges to be used for 
uranium enrichment and finds unpersuasive the arguments advanced by 
others to make the case that they are intended for that purpose. INR 

considers it far more likely that the tubes are intended for another purpose, most 
likely the production of artillery rockets. The very large quantities being sought, 
the way the tubes were tested by the Iraqis, and the atypical lack of attention to 
operational security in the procurement efforts are among the factors, in addition 
to the DOE assessment, that lead INR to conclude that the tubes are not 
intended for use in Iraq’s nuclear weapon program. (Emphasis added.) 

Those strong opinions from the State Department intelligence agency and the 
Department of Energy did not prevent the statement, without qualification, in a major 
speech the next month that “Iraq has attempted to purchase high-strength alumihum 
tubes and other equipment needed for gas centrifuges, which are used to enrich 
uranium for nuclear weapons,” (Speech by President George W, Bush in Cincinnati, 
Ohio, October 7, 2002.) 

In a January 9, 2003 report to the UN Security Council, the IAEA reported that the 
aluminum tubes were not directly suitable for the manufacture of centrifuges. Again, not 
allowing the findings of the IAEA or of various US intelligence agencies to get in the way 
of the fraud upon Congress and the American people, a representation was made in the 
State of the Union Message on January 28, 2003 that “Our intelligence sources tell us 
that [Saddam] has attempted to purchase high-strength aluminum tubes suitable for 
nuclear weapons production.” No greater cause for impeachment can be imagined than 
misleading our Congress and misleading the American people about whether we are 
facing a nuclear threat while leading our nation to a tragic, illegal war of aggression. 

The fraud was dramatically compounded when a so-called summary of the NIE was 
distributed to Congress, stating, misleadingly, as follows: “All intelligence experts 
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agree that Iraq is seeking nuclear weapons and that these tubes could be used in a 
centrifuge enrichment program." (Emphasis added.) Clearly, that statement was false. 
The DOE and INR dissents, which expressed the accurate situation, were omitted. That 
omission also rendered the representation to Congress, and to the public, false and 
misleading - a fraud clearly meriting impeachment and removal from office. 


Abuses of power, undermining the separation of powers among the three branches of 
government, violations of our Constitution, statutory law, and treaty obligations, and 
dishonesty to Congress and to the American people are each grounds for impeachment 
if injury to our nation results from such wrongdoing. Impeachment need not be based 
on a violation of criminal law. In fact, it usually is not. 

Less than one-third of the eighty-three articles the House has adopted 
have explicitly charged the violation of a criminal statute or used the word 
"criminal” or “crime" to describe the conduct alleged, and ten of the articles 
that do were those involving the Tenure of Office Act in the impeachment 
of President Andrew Johnson. (Citation omitted.) 

Thus, the contention that articles of impeachment must be drawn in terms of 
indictable offenses cannot be supported. 

Clearly charges of constitutional violations and gross abuse of power for 
illegitimate purposes should be included as impeachable offenses regardless of 
the offender’s office. 

Although frequently debated, and the negative advocated by some high 
authorities, it is now, we believe, considered that impeachment is not 
confined alone to acts which are forbidden by the Constitution or Federal 
statutes. The better sustained and modem view is that the provision for 
impeachment in the Constitution applies not only to high crimes and 
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misdemeanors as those words were understood at oommon law but also 
acts which are not defined as criminal and made subject to indictment, 
and also to those which affect the public welfare. Thus an official may be 
impeached for offenses of a political character and for gross betrayal of 
public interests. Also for abuses or betrayal of trusts, for inexcusable 
negligence of duty, for the tyrannical abuse of power, or, as one writer 
puts it, for “a breach of official duties . . (The House Committee on the 
Judiciary, H.R. Rep. No 653, eg'" Cong., 1®' Sess. At 10 (1926).) 

Ed Firmage, “The Substantive Law of Presidential Impeachment,” 1973 Utah Law 
Review 681 (1973), at 696-98. 

James Iredell argued in the North Carolina ratifying convention that the withholding of 
material information from Congress in a matter that causes injury to the nation would be 
an impeachable offense: 

The President must certainly be punishable for giving false information to 
the Senate. He is to regulate all intercourse with foreign powers, and it is his 
duty to impart to the Senate every material intelligence he receives. If it 
should appear that he has not given them full information, but has 
concealed important intelligence which he ought to have communicated, 
and by that means induced them to enter into measures injurious to their 
country, and which they would not have consented to had the true state of 
things been disclosed to them, -in this case, I ask whether, upon an 
impeachment for a misdemeanor upon such an account, the Senate would 
probably favor him. With respect to the impeachability of the Senate, that is a 
matter of doubt. (Emphasis added.) 

3 J. Elliott, The Debates in the Several State Conventions 127 (1937). 


25 



126 


" Under Article II, Section 3 of the Constitution, the president must “take care that the 
laws be faithfully executed." Members of the administration, in complete dereliction and 
contempt of that duty, disregarded statutory laws, treaty obligations, and the 
Constitution. The administration has even claimed in hundreds of signing statements 
that the president has the authority, as head of the “unitary executive" branch, to 
determine the scope, effect, and applicability of laws passed by Congress. According to 
the American Bar Association, the use of signing statements has been “contrary to the 
rule of law and our constitutional system of separation of powers.” 
f http://www.abanet.ora/media/releases/news072406.html t 

At least three times during the Bush administration. Congress passed laws forbidding 
U.S. troops from engaging in combat in Colombia. “After signing each bill into law, 

Bush used a signing statement to inform the military that he need not obey any of the 
Colombia restrictions because he was commander in chief. The combat ban and troop 
cap, he declared, would be Interpreted merely 'as advisory in nature.’ " Charlie Savage, 
Takeover - The Return of the Imperial Presidency and the Subversion of American 
Democracy (Little, Brown and Company: New York, Boston and London, 2007), at 237. 

In 2004, Congress passed an intelligence bill that required the Justice Department to 
inform Congress about the FBI's use of special national-security wiretaps in the United 
States. President Bush issued a signing statement asserting that he could disregard 
the law and withhold all the information sought by Congress. Id. at 239. 

When President Bush signed the Foreign Relations Authorization Act for Fiscal Year 
2003, he issued a signing statement which said that he would treat Congress’s statutory 
mandate as being only a recommendation to him. In short, he was saying that he did 
not need to follow the law and, instead of vetoing legislation, he said he will just 
disregard parts of it, similar to the line item vetoes previously held to be unconstitutional 
by the Supreme Court (except dissimilar to the extent Congress has no opportunity to 


26 



127 


“override” the President’s disregard of legislation, as it would have in the ease of a 
veto). 

When Congress was considering renewal of parts of the initial USA PATRIOT Act 
surveillance powers, an agreement, reflected in the new legislation, was reached 
between Congress and Bush administration officials pursuant to which the President 
was to provide Congress more details on how the powers were being used. However, 
after his White House signing ceremony on March 9. 2006, President Bush issued a 
signing statement, decreeing that, contrary to the terms of the law earlier negotiated 
between Congress and the Bush administration, he was entitled to withhold information 
as he saw fit. He stated that he would Interpret any provision in the law obliging him to 
provide information to Congress “in a manner consistent with the president’s 
constitutional authority to supervise the unitary executive branch and to withhold 
information" In short, he alone decides the law. In the administration’s view, checks 
and balances are simply an archaic relic, no longer applicable to a president, at least 
during his undeclared so-called war against terrorism. 

That utter contempt for Congress, for the rule of law, and for the separation of powers 
was on display when a signing statement was issued in connection with the Detainee 
Treatment Act of 2005. The administration had been unsuccessful in convincing 
Congress to allow the administration to continue having detainees tortured, so a signing 
statement was issued when the president signed the legislation, saying that the 
prohibition of cruel, inhuman and degrading treatment of detainees would be construed 
as the president saw fit. That signing statement is a chilling reminder not only of the 
administration’s support of torture, but of its view that the president can ignore 
Congress’s laws whenever he wants. The signing statement said, in effect, that 
regardless of the law passed by Congress, the president would order or permit torture 
as he deemed appropriate. (For excellent discussions about the assertion of the power 
to pick and choose what laws the president will follow, as reflected in his signing 
statements, see Savage, at 236-249; Frederick A.O. Schwarz Jr. and Aziz Z. Huq, 
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Unchecked and Unbalanced, The New Press: New York and London; Brennan Center 
for Justice: New York, 2007), at 91-92.) 

Thomas Paine wrote in Common Sense, “In America the law is king. For as in absolute 
governments the King is law, so in free countries the law ought to be king; and there 
ought to be no other." The “unitary executive” excuse for an imperiai presidency, an 
assertion of the right to ignore laws as the president wishes, is subversive to the most 
fundamental principles of our constitution. The hundreds of applications by the 
administration of that theory to place the president above the law, and to allow him to 
decide when and under what circumstances he will follow the law, is abundant reason 
for impeachment. 

Compliance by the Attorney General with the demands of Congress has previously 
been accomplished by a threat to cut off funding for the Attorney General’s Office. 

In 1984, Congress passed a bill called the Competition in Contracting Act. 
President Reagan signed the bill but issued a signing statement telling the 
executive branch that a section of it was unconstitutional, and he directed 
agencies not to obey the statute created by that section. A losing bidder who 
would have won a contract if the section had been obeyed sued the government, 
and a federal judge ruled in March 1985 that the Reagan administration had to 
obey all of the act’s provisions. But Attorney General Ed Meese, insisting that 
the executive branch had independent power to interpret the Constitution, 
declared that the government would refuse to comply with the ruling. An appeals 
court upheld the ruling, chastising the Reagan administration for trying to seize a 
kind of line-item veto power for itself, and the House Judiciary Committee voted 
to cut off funding for Meese’s office unless the executive branch obeyed the 
courts. In June 1985, Meese backed down. 

Savage, at 231-32. 
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Mr. Conyers. Stephen Presser is Northwestern University Law 
School’s Raoul Berger Professor of Legal History. He has heen be- 
fore this Committee at least three times that I can remember, and 
I don’t know where else in the Congress he has appeared. He is a 
frequent commentator on issues of constitutional law, and we are 
proud to welcome him back to the Committee again. 

TESTIMONY OF STEPHEN PRESSER, RAOUL BERGER PRO- 
FESSOR OF LEGAL HISTORY, NORTHWESTERN UNIVERSITY 

SCHOOL OF LAW 

Mr. Presser. Thank you very much, Mr. Chairman. I appeared 
here in late 1998 to give my views on what constituted an impeach- 
able offense, and I have been invited today to comment on whether 
some suggestions of misconduct by President Bush are acts that 
might appropriately result in impeachment proceedings. 

Impeachment should not simply be at the pleasure of the House 
and conviction at the pleasure of the Senate. There must be some 
standards. And for a President to be impeached, as Congressman 
Pence said earlier today, he must have committed some grave of- 
fense that is contrary to his oath to uphold the Constitution and 
laws of his country. He must put his interests above the Constitu- 
tion and the laws. 

When I appeared here in 1998, I did so because it appeared to 
some Members of Congress that the allegations made against 
President Clinton suggested that over many months he had en- 
gaged in deception, lying under oath, concealing evidence, tam- 
pering with witnesses, and in general obstructing justice by seek- 
ing to prevent the proper functioning of the courts, the grand jury 
and the investigation of the Office of Independent Counsel. Those 
offenses, if they did occur, would clearly have been undertaken for 
personal reasons and to frustrate the workings of our system of jus- 
tice. 

I have reviewed the allegations made against President Bush, 
but they seem different in character from those made against 
President Clinton, and let me try to hit the highlights here. 

First, the allegations against President Bush include the dis- 
missal of United States attorneys for political purposes. Given, 
however, that Presidents have had complete discretion over the hir- 
ing and firing of U.S. attorneys, and given that there is no sugges- 
tion that President Bush sought to prosecute innocent defendants, 
I can’t believe that there any grounds for impeachment here. There 
does not seem to be any indication that the Justice Department 
was frustrated from doing its appointed tasks in order to serve the 
personal needs of the President. 

Second, I am unable to discern how the implementation of a par- 
ticular view of the powers of the executive — the unitary executive 
theory amounts to a high crime or misdemeanor. There is no doubt 
that the Constitution does give considerable discretion to each 
branch of the government to determine for itself the reach of its 
own powers. As near as I can tell, this is what it meant by the the- 
ory of the unitary executive. 

In the course of fulfilling his executive responsibilities, particu- 
larly in a time of war or national crisis, the President needs the 
freedom to act effectively in the national interest. If a President in 
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good faith seeks to act in the national interest rather than in his 
own, his conduct is not impeachable. 

President Bush’s practice of signing statements accompanying 
placing his signature on legislation has also come in for some criti- 
cism today. Given that it seems, though, to be a practice followed 
by several Presidents, the practice should probably not be con- 
strued as an impeachable offense. A better solution suggested 
today is to pass legislation instructing judges, perhaps, to ignore 
signing statements or making other qualifications. 

In a third set of allegations regarding detention and investiga- 
tions, what President Bush and his Administration have done in 
seeking to prevent another terrorist attack seems to have been un- 
dertaken in good faith, pursuant to the President’s understanding 
of his constitutional powers and with the close oversight of Con- 
gress, because Congress has exercised legislative direction in con- 
nection with judicial proceedings against enemy combatants, and 
because the courts have stepped in on several occasions to support 
or rebuff what the executive has done. This doesn’t seem to be an 
area of abuse that cries out for the impeachment remedy. 

Fourth, manipulation of intelligence and misuse of war powers. 
Here the concern seems to relate to the representations of weapons 
of mass destruction purportedly possessed by Iraq which later 
turned out not to exist in the quantities and qualities claimed. But 
here what the Bush administration claims to have done was what 
it believed was necessary in our national defense and that of our 
allies, such as Israel. Again, there appears to be no claim that the 
President abused his office for personal reasons that would call for 
his impeachment and removal. 

Improper retaliation against administrative critics and obstruc- 
tion of justice. Obstruction of justice is an offense that was charged 
against President Clinton, and if there was evidence that the Presi- 
dent had sought to obstruct justice, this might be a good impeach- 
ment charge, but I haven’t seen any evidence that, in fact, that oc- 
curred. 

Six, misuse of authority and denying Congress and the American 
people the ability to oversee and scrutinize conduct within the Ad- 
ministration. Misuse of authority is so general a term that it brings 
to mind the constitutional debate between Mason and Madison 
over whether malAdministration could be an impeachable offense. 
I am not sure this kind of misuse of authority is. 

My time is up, and I will just sum up by saying, Mr. Chairman, 
that impeachment is a radical remedy to be used only in the case 
of executive misconduct that demonstrates that the official has 
used his abuse for venal purposes. I have seen no evidence that 
that occurred. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Presser follows:] 
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Prepared Statement of Stephen Presser 


United States House of Representatives 
Committee on the Judiciary 

“The Imperial Presidency of George W. Bush and Possible Legal Responses” 
Friday, July 25, 2008 


Written Testimony of Stephen B. Presser 

My name is Stephen B. Presser, and I am the Raoul Berger Professor of Legal History at 
Northwestern University School of Law. I have been teaching and writing about Constitutional law 
and its history for thirty-one years, and I have been privileged to be an invited witness before many 
committees and subcommittees of both the Senate and House to testify on Constitutional matters. I 
appeared before a subcommittee of this committee in late 1998 to give my views on what consti- 
tuted an impeachable offense, and I have been invited to this hearing to comment on whether some 
suggestions of misconduct by President George W, Bush are acts that might appropriately result in 
impeachment proceedings. These Acts, the subject of these hearings, include, to borrow from 
Chairman Conyers’s language in announcing these hearings, “(1) improper politicization of the Jus- 
tice Department and the U.S. Attorneys offices, including potential misuse of authority with regard 
to election and voting controversies; (2) misuse of executive branch authority and the adoption and 
implementation of the so-called unitary executive theory, including in the areas of presidential sign- 
ing statements and regulatory authority; (3) misuse of investigatory and detention authority with 
regard to U.S. citizens and foreign nationals, including questions regarding the legality of the ad- 
ministration’s surveillance, detention, interrogation, and rendition programs; (4) manipulation of 
intelligence and misuse of war powers, including possible misrepresentations to Congress related 
thereto; (5) improper retaliation against administration critics, including disclosing information con- 
cerning CIA operative Valerie Plame, and obstruction of Justice related thereto; and (6) misuse of 
authority in denying Congress and the American people the ability to oversee and scrutinize con- 
duct within the administration, including through the use of various asserted privileges and immuni- 
ties.” In what follows I will first review the meaning of the Constitutional phrase “high Crimes and 
Misdemeanors,” in order to derive an understanding of what constimtes an impeachable offense,' 
and I will then briefly apply this understanding to the allegations made against President George W. 
Bush, to suggest whether he has committed any impeachable offenses. Ultimately, of course, this is 
not a call for a law professor to make, it rests within the discretion of the House of Representatives, 
but, at this time, based on the allegations that are before this committee, it does not appear that im- 
peachment proceedings against President Bush are warranted. 


' This part of my testimony is taken from an article published in the George Washington Law Re- 
view which was based on the testimony I previously gave before this Committee. The Article is 
Would George Washington Have Wanted Bill Clinton Impeachedl, 67 Geo. Wash. L. Rev. 666 
(1999). I have edited portions of the article for inclusion here. 
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I. The Constitutional Provisions 


The Constitution provides in Article II, Section 4, that "The President, Vice President and all 
civil Officers of the United States, shall be removed from Office on hnpeaclunent for, and Convic- 
tion of. Treason, Bribery, or other high Crimes and Misdemeanors."^ I believe that the proper way 
to interpret this provision (or any other Constitutional provision) is to ask what the words would 
have meant to the Constitution’s Framers. In order to answer this question we need to place the im- 
peachment remedy in the context of the Framers’ assumptions about how the Constitution would 
work and what would make it work best. 

The first important thing to understand is that the federal Constitution came about because of a 
belief on the part of most of the Framers that following independence, the newly created state legis- 
latures were behaving in a manner that was inimical to the success of our Republic. These state leg- 
islatures were passing measures that interfered with preexisting contracts, both by suspending them 
and by allowing payments to be made in newly printed state-issued paper money. This was regarded 
as irresponsible action - action believed to be undertaken by unscrupulous state politicians - which 
cast doubt on whether the American people and their governments possessed the virtue necessary to 
make a republican government work. The state legislatures, in short, were encouraging dishonesty 
in commercial matters; suspending, in effect, the legal foundations of property and propriety, and 
jeopardizing the future smooth functioning of American economy and society.^ 

The hopes for future success in the new Republic rested on the integrity of the federal govern- 
ment and its laws; if these were subject to displacement by whim or by corruption - as it seemed the 
state legislatures were doing to the rule of law in the period from 1776 to 1786 - there was little 
hope that the new American nation could long endure. Integrity in the new national government, its 
judiciary, and its acts was vital’ if commercial prosperity was to be secured. This prosperity was 
deemed essential to achieve domestic tranquility and the other goals of the new federal Constitution. 

The new Constitution forbade the state legislatures from interfering with contracts and from 
continuing to issue paper money. The new federal government was charged with establishing a 
foundation for continued economic and political stability. Most important for our purposes, elabo- 
rate structural safeguards were put in place in the new federal Constitution to make sure that the 
new federal government would behave with integrity and that its officials would display the kind of 
disinterested virtue necessary to make American government work. 

The debates over the 1787 Constitution often focused on how virtue was to be secured in all 
three branches of the new government. It is in this context that impeachment must be understood. 
The Framers considered impeachment to be a vital device intended to guarantee that the President 
and other federal officials would act with integrity. Indeed, it was a device designed to ensure that 
the President and other federal officials would do what they were supposed to do, because they 
would know that they would face removal if they did not. 


^ U.S. Const, art. It, 4. 

^ On this matter, see generally the now-classic account in Gordon S. Wood, The Creation of the 
American Repubhc 1776-1787 (1969). 
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II. The Federalist on Impeachment 


The Federalist, the series of essays on the Constitution written by James Madison, Alexander Ham- 
ilton, and John Jay in the years immediately following the drafting of the Constitution at the Phila- 
delphia Convention, provides another important guide, in addition to the text of the Constitution 
itself, to understanding the working of impeachment. The Federalist is universally acknowledged to 
be the most important contemporary exposition of the federal Constitution. But it is more than a 
powerful contemporary account. It is, in many ways, a work exploring timeless political truths. To 
this day, The Federalist is regarded as the most important American work in political science."* 

Thomas Jefferson praised The Federalist as "the best commentary on the principles of govern- 
ment which ever was written."^ James Madison, one of The Federalist's three authors, suggested in 
1 825 that The Federalist was "the most authentic exposition of the text of the federal Constitution, 
as understood by the Body which prepared and the authority which accepted it."® The fact that the 
third and the fourth Presidents so enthusiastically praised The Federalist suggests that they agreed 
with The Federalist's views of how the presidency and the impeachment process were to operate. 

Federalist No, 64, one of the few numbers written by John Jay, who was to become the first 
Chief Justice of the United States, provides one very clear indication of what the Framers intended 
with regard to impeachment. Jay discussed the treaty power, and responded, in particular, to critics 
of the Constitution who argued that the President and the Senate were given too much discretion in 
committing the new Nation to treaties with other nations. Jay noted that the presidential power of 
making treaties - perhaps the most important foreign policy power that the President has discretion 
to exercise - is important because it "relates to war, peace, and commerce," and that it "should not 
be delegated but in such a mode, and with such precautions, as will afford the highest security that it 
will be exercised by men the best qualified for the purpose, and in the manner most conducive to the 
public good. Jay went on to explain that the means of picking the President - indirectly through 
the electoral college - is calculated so that the President will be a person noted for integrity, virtue, 
and probity, and that the original indirect means of selecting senators - through the state legislatures 
- was to assure the same for the senators.* 

Jay made plain that when a President fails to live up to the requirement of trust, honor, and vir- 
tue that is necessary to meet his treaty-making and other executive responsibilities - if, in short, he 
is not an honorable or virtuous person who will perform his duties in the interest of the people - im- 
peachment is available to remove him. When Jay addressed the requisite integrity for presidents and 
senators,,he stated: 

With respect to their responsibility, it is difficult to conceive how it could be uit 
creased. Every consideration that can influence the human mind, such as honor. 


'* See Clinton Rossiter, Introduction to The Federalist vii (Clinton Rossiter ed., 1961) ("The Federal- 
ist is the most important work in political science that has ever been written... in the United States.") 
® Isaac Kramnick, Introduction to The Federalist 1 1 (Isaac Rramnick ed., 1987) 

** Id. at 12. 

’ The Federalist No. 64, at 390 (John Jay) (Clinton Rossiter ed., 1961). 

* See id. at 390-91. 
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oaths, reputations, conscience, the love of country, and family affections and attach- 
ments, afford security for their fidelity. In short, as the Constitution has taken 
[through the indirect election of senators and presidents] the utmost care that they 
shall be men of talents, and integrity, we have reason to be persuaded that the treaties 
they make will be as advantageous as, all circumstances considered, could be made; 
and so far as the fear of punishment and disgrace can operate, that motive to good 
behavior is amply afforded by the article on the subject of impeachments.® 


Virtue, probity, and honor were so important in the Executive, as Jay's remarks indicate, that it is 
no surprise that the Framers assumed that the first President of the United States would have to be 
George Washington. He was the greatest national hero, he was given the lion's share of the respon- 
sibility for securing independence, and then as now was regarded as the father of his country. His 
reputation for integrity, virtue, and honor was unparalleled. George Washington, the national epit- 
ome of virtue and honor,'® was, in short, precisely the kind of executive Federalist No. 64 contem- 
plates. 


III. Constitutional Textual Clues to the Meaning of "High Crimes andMisdemeanors" 

Federalist No. 64 thus tells us about the requisite character of federal officials, and is persuasive 
authority for believing that when it becomes clear that the President has committed acts that raise 
grave doubts about his honesty, his virtue, or his honor, impeachment is available as a remedy. This 
conclusion is fiirther supported by the text of the Constitution itself, which provides in Article I, 
Section 3, that the punishments to be imposed following impeachment by the House and conviction 
by the Senate are "removal firom Office, and disqualification to hold and enjoy any Office of honor. 
Trust or Profit under the United States."" The kind of person who would be impeached was be- 
lieved to be one without honor and thus one who could not be trusted. The fear was that such a per- 
son, if allowed an office offering the opportunity to profit, would use his office for personal ends 
and not for the good of the people. Impeachment, then, is all about deciding whether a particular 
official can be trusted to act with disinterested virtue, or whether an official will put his own needs 
or desires above his constitutional duties. 

It is for this reason - that impeachment is a remedy against those who would betray their oaths 
to uphold the Constitution and would instead seek personal advantage - that the Framers chose to 
describe, although not to limit, impeachable offenses by including and using as an analogy "Treason 
and Bribery." "Treason" is defined in the Constitution itself as "levying War against [the United 
States], or in adhering to their Enemies, giving them Aid and Comfort."*^ 

The essence of treason, then, is that it involves a betrayal of one's obligation to one's own peo- 
ple, by making war against them, or by adhering to their enemies. Similarly, "Bribery" involves a 


® Id. at 395-96. 

See generally Stephen B. Presser, The Restoration of George Washington, 25 Rev. in Am. Hist. 
545 (1997) (discussing Washington's status as the epitome of American virtue and honor, and his 
continuing importance to present-day America). 

" U.S. Const, art. I, 3 (emphasis added). 

Id. art. Ill, 3, cl. 1. 
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betrayal of virtue and a refusal to exercise disinterested judgment in the interests of the people in 
order to serve the interests of someone else - someone who wrongly and corruptly buys what should 
only belong to the people. In both cases the official, whether he is a traitor or a person bribed, turns 
firom his duty and puts his own interests ahead of his public trust. 

This suggestion that impeachment is ultimately about a fundamental betrayal of trust is further 
supported by the limited records that we have of the Constitutional Convention. On August 20, 
1787, the Committee of Detail presented a proposal that would have made federal officers "liable to 
impeachment and removal from office for neglect of duty, malversation,'^ or corruption."''’ Some- 
what later, however, on September 8, 1787, the Convention considered a revised text that would 
have limited impeachment only to those cases involving "Treason & bribery." George Mason, of 
Virginia, thought this too limiting, and argued: 

Why is the provision restrained to Treason & bribery only? Treason as defined in 
the Constitution will not reach many great and dangerous offences. [Warren] Hast- 
ings [the administrator of the East India Company and Governor-General of Bengal 
whom Edmund Burke led an effort to impeach for corruption] is not guilty of Trea- 
son. Attempts to subvert the Constitution may not be Treason as above defined - As 
bills of attainder which have saved the British Constitution are forbidden, it is the 
more necessary to extend: the power of impeachments.*^ 

Mason then moved to add after the word "bribery" the words "or maladministration."*^ James 
Madison, one of the authors of The Federalist, and the man most commonly described as the "Fa- 
ther" of the Constitution, objected on the grounds that "maladministration" was too elusive. "So 
vague a term," he said, "will be equivalent to a tenure during pleasure of the Senate."*’ To meet 
Madison's objection, and to clarify that removal would require more than senatorial whim. Mason 
"withdrew 'maladministration' & substituted 'other high crimes & misdemeanors,"' which the Con- 
vention then accepted and incorporated into Constitutional text we now seek to interpret.** *** 


IV. Impeachment and the Preservation of the Rule of Law 


** Black's Law Dictionary defines "malversation" as "In French law, this word is applied to all grave 
and punishable faults committed in the exercise of a charge or commission (office), such as cormp- 
tion, exaction, concussion, larceny." Black's Law Dictionary 865 (5th ed. 1979). "Concussion," ac- 
cording to Black's is "In the civil law, the unlawful forcing of another by threats of violence to give 
something of value." Id. at 264. 

*'* 2 The Records of the Federal Convention of 1787, at 337 (Max Farrand ed., rev. ed. 1937). 

*’ Id. at 550. 

*** See id. 

*’ld. 

'*Id. 
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The colloquy between Mason and Madison - the only evidence on the definition of impeachable 
offenses we have from the debates at the 1787 Constitutional Convention in Philadelphia - appears 
to suggest that more than mere maladministration, something approaching "great and dangerous of- 
fences," or an "attempt[] to subvert the Constitution" is required.'® Those who emphasize the awful 
consequences of impeachment and the propriety of its use only for offenses that strike at the heart of 
American government can find support in Mason's words. But it must be understood what Mason 
and the other FramerS’ believed the needs of the state were and what American government was all 
about. The essence of the new Republic was that ours was to be a "government of laws, not men," 
and that our laws and our legal doctrines were not to be tossed aside at whim for personal or parti- 
san political purposes.™ What the Madison/Mason colloquy teaches us is that impeachment should 
not simply be at the pleasure of the house and conviction at the pleasure of the Senate. There must 
be some standards, and for a President to be impeached, then, he must have committed some grave 
offense that is contrary to his oath to uphold the Constitution and laws of his country; he must have 
put his interests above the Constitution and the laws. 

The distinction between mere "maladministration" and the betrayals of the Constitution with 
which impeachment was supposed to be concerned is also the subject of some rumination by an- 
other one of The Federalist's authors, Alexander Hamilton. In Federalist No. 79, Hamilton warns 
against using "inability," a term similar in meaning to "maladministration,"^' as a trigger for im- 
peachment because "an attempt to fix the boundary between the regions of ability and inability 
would much oftener give scope to personal and party attachments and enmities than advance the 
interests of justice or the public good."™ Impeachment, then, is a remedy for, and is not to be used 
as a tool of, personal or party ambition or enmity: impeachment is to be used to further "justice" 
and "the public good." Again, the essence of what is impeachable appears to be an unjust turning 
against public duties, an attempt to work an "injustice" and to betray one’s duties to the public - in 
short, to act contrary to one's oath to uphold the Constitution and laws of the country. 

The words "high Crimes or Misdemeanors" similarly suggest the anti- public, oath-abjuring 
characteristics of what ought to constitute an impeachable offense. A "high" crime or misdemeanor 


‘^Id. 

For the importance of the notion that ours was to be "a government of laws, not men," see 
Stephen B. Presser, Recapturing the Constitution 33-35 (1994). 

The meaning of "maladministration" may be somewhat elusive. According to Black's Law Dic- 
tionary, "this term is used interchangeably -with misadministration, and both words mean 'wrong 
administration.'" Black's Law Dictionary, supra at 861. The Concise Oxford Dictionary defines 
"mala,dministration" as "Faulty administration." The Concise Oxford Dictionary of Current English 
693 (H.W. Fowler & F.G. Fowler eds., 3d ed. 1944). 

™ The Federalist No. 79, at 474 (Alexander Hamilton) (Clinton Rossiter ed., 1961). 

Article 11, Section 1, clause 7 requires the President, before assuming office, to take the following 
"Oath or Affirmation": "I do solemnly swear (or affirm) that I will faithfully execute the Office of 
President of the United States, and will to the best of my Abihty, preserve, protect and defend the 
Constitution of the United States." U.S. Const, art. II, 1, cl. 7. It shonld be noted that in Article II, 
Section 3, one of the duties of the President is to "take Care that the Laws be faithfully executed." 

Id. 3. Accordingly, part of the President's duty to "protect and defend the Constitution" is to carry 
out his role to see that "the Laws be faithfully executed." 
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is distinguishable from run-of- the-mill crimes or misdemeanors in that it requires proof of an "in- 
jury to the commonwealth - that is, to the state itself and to its constitution."^'* 


V, Fixing the Meaning of "High Crimes and Misdemeanors": TheEnglishExperience 

It does appear that the Framers believed that "high Crimes and Misdemeanors," if the impeachment 
provisions were to serve their purposes of keeping the executive and judiciary faithful to their con- 
stitutional trust, could be broadly construed. Tlius, Alexander Hamilton, in The Federalist No. 65, in 
which he discussed the judicial function of the Senate in trials of impeachments, broadly defines 
impeachment as a remedy generally available to correct wrongdoing: "The subjects of [the Senate's 
impeachment] jurisdiction are those offenses which proceed from the misconduct of public men, or, 
in other words, from the abuse or violation of some public trust."^^ 

Still, Hamilton, as did some of the other Framers noted above, supplied some limitation on the 
impeachment power when he wrote that impeachable offenses "relate chiefly to injuries done im- 
mediately to the society itself"^® Hamilton even observed that when an impeachment proceeding is 
underway it will seldom fail to agitate the passions of the whole community, and to divide the 
community into parties more or less friendly or inimical to the accused. "Inmany cases it will con- 
nect itself with the pre-existing factions, and will enlist all their animosities, partialities, influence, 
and interest on one side or on the other; and in such cases there will always be the greatest danger 
that the decision will be regulated more by the comparative strength of parties than by the real dem- 
onstrations of iimocence or guilt. 

Hamilton believed that the Senate, supposedly further removed from the people through election 
by state legislatures and not by the people themselves, would be better able to put raw partisan po- 
litical concerns aside and make objective determinations on the guilt or innocence of one im- 
peached. Because the Senate is no longer insulated from popular election,^® it is doubly important 
that both the House and the Senate try to approach the impeachment of the President as objectively 
as possible. 

Given the breadth of the possible definition of "high Crimes and Misdemeanors," and, as Hamil- 
ton noted, the inevitable involvement of partisan politics, it is no wonder that there is debate about 
what constitutes an impeachable offense. I do believe that it is possible, though, still to fix with 


Arthur Bestor, Impeachment, 49 Wash. L. Rev. 255, 263 (1973) (reviewing Raoul Berger, Im- 
peachment: The Constitutional Problems (1973)). Professor Bestor reaches his conclusion based on 
the English treason and impeachment cases that Berger reviewed. See id. at 264-66. 

The Federalist No. 65, at 396 (Alexander Hamilton) (Clinton Rossiter ed., 1961). 

“ Ibid. 

Id. at 396-97. 

See U.S. Const, amend. XVII (changing the original constitutional provision. Article I, 3, which 
called for election of senators by state legislatures, into one that called for election of senators "by 
the people" of each state). 
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some certainty the nature of the acts against the state and the Constitution that the Framers would 
have regarded as coming within the phrase "high Crimes and Misdemeanors," 

At the time the Framers inserted the phrase "high Crimes and Misdemeanors" into the Constitu- 
tion, they had a wealth of English experience with those words on which to draw,^® and it appears 
clear that the Framers intended and understood that the phrase "high Crimes and Misdemeanors" 
was to be interpreted according to the meaning it was given by English common law,^° As Justice 
Joseph Story later wrote, "The only safe guide in such cases must be the common law, which is the 
guardian at once of private rights and public liberties."^' 

Raoul Berger, in his hook on impeachmeiits, has given us a handy summary of some of the im- 
peachment proceedings brought in England before the firaming of our Constitution, proceedings de- 
scribed as involving all or part of the phrase "high crimes and misdemeanors." These included the 
proceedings brought against the Earl of Suffolk (1386), who "applied appropriated funds to pur- 
poses other than those specified"; the Duke of Suffolk (1450), who "procured offices for persons 
who were unfit and unworthy of them [and who] delayed justice by stopping writs of appeal (pri- 
vate criminal prosecutions) for the deaths of complainants' husbands"; Attorney General Yelverton 
(1621), who "committed persons for refusal to enter into bonds before he had authority so to re- 
quire," and who also was guilty of "commencing but not prosecuting suits"; Lord Treasurer Middle- 
sex (1 624), who "allowed the office of Ordinance to go unrepaired though money was appropriated 
for that purpose [and who] allowed contracts for greatly needed powder to lapse for want of pay- 
menf ; the Duke of Buckingham (1626), who "though young and inexperienced, procured offices 
for himself, thereby blocking the deserving; neglected as great admiral to safeguard the seas; [and 
who] procured titles of honor to his mother, brothers, kindred”; Justice Berkeley (1637), who "re- 
viled and threatened the grand jury for presenting the removal of the communion table in All Saints 
Church; [and who] on the trial of an indictment,... 'did much discourage complainants' counsel' and 
'did overrule the cause for matter of law'"; Sir Richard Gurney, lord mayor of London (1642), who 
"thwarted Parliament's order to store arms and ammunition in storehouses"; Viscount Mordaunt 
(1660), who "prevented Tayleur from standing forelection as a burgess to serve in Parliament; [and 
who] caused his illegal arrest and detention"; Peter Pett, Commissioner of the Navy (1668), who 
was guilty of "negligent preparation for the Dutch invasion," and who was responsible for "loss of a 
ship through neglect to bring it to mooring"; Chief Justice North (1680), who "assisted the Attorney 
General in dravring a proclamation to suppress petitions to the King to call a Parliament"; Chief Jus- 
tice Scroggs (1680), who "discharged [a] grand jury before they made their presentment, thereby 
obstructing the presentment of many Papists; [and who] arbitrarily granted general warrants in 
blank"; Sir Edward Seymour (1680), who "applied appropriated iimds to public purposes other than 
those specified"; and the Duke of Leeds (1 695), who "as president of [the] Privy Council accepted 
5,500 guineas firom the East India Company to procure a charter of confirmation."^^ 

One way of characterizing all of this English experience is to say, as Joseph Story did, that 
"'lord chancellors and judges and other magistrates have not only been impeached for bribery, and 


The first use of the phrase "high crimes and misdemeanors" was in an impeachment proceeding 
against the Earl of Suffolk in 1386. See Berger, supra note 24, at 62. 

See id. at 75, 87, 91-92 and nn. 160-161. 

1 Joseph Story, Commentaries on the Constitution of the United States 797 (photo, reprint 1994) 
(Melville M. Bigelow ed., 1891). 

Berger, supra note 24, at 71-72. 
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acting grossly contrary to the duties of their of0ce, but [in addition] for misleading their sovereign 
by unconstitutional opinions and for attempts to subvert the fundamental laws, and introduce arbi- 
trary power.'"^^ The English cases lend further support to the notion derived from The Federalist 
and the text of the Constitution that impeachable offenses, "high Crimes and Misdemeanors" if you 
will, are acts that are inconsistent with the obligations and duties of office, that involve putting per- 
sonal or partisan concerns ahead of the interests of the people, and that demonstrate the unfitness 
of the man to the office. 

The Constitution, The Federalist, and the English common law experience give a very good 
general idea of what was meant by the Constitution's impeachment clauses. The meaning of "high 
Crimes and Misdemeanors" is thus capable of being understood as it was by the Framers. Neverthe- 
less, it is important also to understand that it is impossible to fix with certainty the complete enu- 
meration of impeachable offenses, and it is impossible to escape the fact that the Constitution vests 
complete and unreviewable discretion with regard to impeachment and removal in Congress. Ham- 
ilton recognized this too: 


This [the trial of impeachments] can never be tied down by such strict rules, either 
in the delineation of the offense by the prosecutors [The House of Representatives] 
or in the constmction of it by the judges [the Senate], as in common cases serve to 
limit the discretion of courts in favor of personal security. There will be no jury to 
stand between the judges who are to pronounce the sentence of the law and the party 
who is to receive or suffer it. The awful discretion which a court of impeachments 
must necessarily have to doom to honor or to infamy the most confidential and the 
most distinguished characters of the community forbids the commitment of the tmst 
to a small number of persons [and so it is placed in the hands of the entire Senate]. 

VI. Comparing the Alleged Impeachable Offenses of President Clinton 

When I appeared before members of this Committee in 1998 to argue that it was appropriate to 
move forward with the impeachment of President Clinton, I did so because it appeared that the alle- 
gations made against President Clinton, if they were tme, showed that over many months Mr. Clin- 
ton engaged in deception, lying under oath, concealing evidence, tampering with witnesses, and, in 
general, obstmcting justice by seeking to prevent the proper functioning of the courts, the grand 
jury, and the investigation of the Office of Independent Counsel. Those offenses, if he had commit- 
ted them, would undoubtedly have amounted to criminal interference with the legal process, but 
more to the point, they would have demonstrate that the President had failed to live up to the re- 
quirements of honesty, virtue, and honor that the Framers of the Constitution and the authors of The 
Federalist believed were essential for tbe presidency. And those offenses, if they had been commit- 
ted by President Clinton, would clearly have been undertaken for personal reasons (to conceal evi- 
dence of personal misconduct) and to frustrate the workings of our system of justice. 

Those purported offenses by President Clinton, if they actually occurred, would clearly resem- 
ble many of the Enghsh precedents of impeachment for interfering with orderly processes of law. 

Id. at 73 (quoting Justice Story). 

The Federalist No. 65, supra note 27, at 398. 
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for tampering with the grand jury, and for seeking to use one's office for personal rather than public 
ends. Those offenses, if true, would have shown that President Clinton engaged in a pattern of con- 
duct that involved injury to the state and a betrayal of his constitutional duties because President 
Clinton would have thereby abused his office for personal gain and betrayed the ideal that ours is a 
government of laws and not of men. 

If those allegations were true, then President Clinton, rather than carrying out his oath of office 
to uphold the Constitution and faithfully to execute the laws, sought instead to subvert the judicial 
process specified in Article HI, and, in order to protect himself firom an adverse judgment in the 
Paula Jones proceeding, sought to frustrate the laws designed to protect Ms. Jones and others like 
her. 

Looking only to the allegations made by Independent Counsel Starr and by Chief Investigator 
Schippers against President Clinton, then, I believed at that time that there was more than enough to 
require the House of Representatives to move forward and vote on impeachment articles. Those al- 
legations concerned conduct by the President in which he allegedly ignored his constitutional obli- 
gations to take care that the laws be faithfully executed, and instead used his august position to fhis- 
trate enforcement of the law. If those allegations were true, then President Clinton, I believed, had 
acted in a manner against the interests of the state and had sought to subvert the essence of our con- 
stitutional government - that ours is a government of laws and not of men. If those allegations were 
true, in short, then President Clinton had engaged in conduct that could only be described as cor- 
mpt, and corrupt in a manner that the impeachment process was expressly designed to correct. This 
was because I believed that if the allegations made against President Clinton were true, then he had 
abused his powers for personal purposes, and the impeachment remedy was appropriately used 
against him. I have reviewed the allegations made against President George W. Bush, however, and 
they seem different in character from those made against President Clinton. 


VII. The Allegations Against President George W. Bush 
1. Improper politicization of the Justice Department 

Under this rubric the allegations against President Bush seem to include the dismissal of United 
States Attorneys purportedly for political purposes, and, in particular, because some U.S. Attorneys 
were insufficiently zealous in prosecuting alleged crimes committed by Democrats. Given, how- 
ever, that Presidents have had complete discretion over the hiring and firing of U.S. Attorneys, and 
given that there is no suggestion that President Bush sought to prosecute innocent defendants, I find 
it difficult to believe that there are any grounds for impeachment here. Unlike the allegations 
against President Chnton, there does not seem to be any indication that the Justice Department was 
frustrated from doing its appointed tasks in order to serve the personal needs of the President. It is 
true that the decision whom to prosecute may have political implications, but any prosecutorial mis- 
conduct can certainly be addressed in the courts, and, again, there does not seem to be a claim that 
any prosecutions violated the law. 


2. Implementation of the Unitary Executive Theory 
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I am unable to discern how the implementation of a particular view of the powers of the execu- 
tive amounts to a “high Crime or Misdemeanor,” or betrays the interests of the republic to serve 
personal partisan purposes. There is no doubt that the Constitution does give considerable discre- 
tion to each branch of the government to determine for itself the reach of its own powers, and our 
doctrine of separation of powers requires, to a certain extent, that each branch defer to the others in 
this regard. As near as I can tell, this is what is meant by the theory of the “unitary executive. 

This doesn’t mean, of course, that if one branch completely usurps the functions of another there is 
not a Constitutional remedy such as impeachment and removal (or a court’s finding the acts of the 
executive or Congress to be unconstitutional). There does not seem to be any doubt, though, that in 
the course of fulfilling his executive responsibilities, particularly in a time of war or national crisis, 
the President needs the freedom to act effectively in the national interest. If a President, in good 
faith, seeks to act in the national interest rather than in his own, I don’t believe his conduct is likely 
to result in the kind of impeachable offense I have discussed. 

Under this second area of inquiry for the committee President Bush’s practice of signing state- 
ments accompanying placing his signature on legislation has also come in for some criticism. The 
practice of signing statements is not unique with Mr. Bush, however. President Reagan issued 250 
signing statements, and President Clinton issued more than any of the last four Presidents, 381, 
while President Bush had issued only 152 (as of September 17, 2007).’^ Given that this now seems 
to be a practice followed by several Presidents, the practice itself should probably not be construed 
as an impeachable offense, and hardly seems to be a "high Crime or Misdemeanor.” No one seems 
to have suggested the practice was impeachable when done by Reagan, the first President Bush, or 
President Clinton. One could argue that signing statements that indicate problems with particular 
laws or suggest particular means of construing them could confuse courts called upon to interpret 
those laws, but perhaps a better solution than impeachment would be to pass legislation instructing 
judges to ignore signing statements when interpreting statutes. Such a solution has been proposed 
by Arlen Specter (R-PA).^’ The objection to President Bush’s practice with regard to signing 
statements seems to center around his criticism of some measures touching on national security, 
and, in particular, his threats to ignore some legislation that he regards as unconstitutionally restrict- 
ing his powers as Commander in Chief As I indicated earlier, though, to a certain extent each 
branch is entitled if not required to preserve its constitutional discretion, and Bush’s attempt to do 
so, rather than an impeachable offense seems to be what we ought to expect of a President. 


For the notion that each branch has always been required to construe and implement its Constitu- 
tional prerogatives, see, e.g. Keith Whittington, Constitutional Construction: Divided Powers and 
Constitutional Meaning (1999). On the Unitary Executive theory, see, e.g. Steven G. Calabresi & 
Kevin H. Rhodes, The Structural Constitution: Unitary Executive, Plural Judiciary, 105 L. 
Rev,1155 (1992). 

Presidential Signing Statements: Constitutional and Institutional Implications, Congressional Re- 
search Service, September 17, 2007. Available at http://www.fas.org/sgp/crs/natsec/RL33667pdf 
S.3731 (109th Congress) - Presidential Signing Statements Act of 2006, introduced by Senator 
Specter, would have instructed courts to ignore signing statements. 


11 



142 


3. Misuse of investigatoiy and detention authority with regard to U.S. citizens and for- 
eign nationals 

Under this rubric would appear to be acts of the administration undertaken in waging the War 
on Terror, and, in particular, the detaining of prisoners in Guantanamo Bay and other locations. As 
seems to be the case for several other allegedly questionable acts, what President Bush and his ad- 
ministration have done in seeking to prevent another terrorist attack on the United States seems to 
have been undertaken in good faith pursuant to the President’s understanding of his constitutional 
powers, and with the close oversight of Congress, and the passage of Congressional legislation in 
this area. Because Congress has exercised legislative oversi^t and direction in connection with ju- 
dicial proceedings against enemy combatants, and because the Courts have stepped in on several 
occasions to support or rebuff what the Executive has done, this does not seem to be an area of 
abuse that cries out for the impeachment remedy. Indeed, if a President, in good faith, believes that 
certain measures are necessary or required to meet his national security responsibilities, it is not at 
all clear that the threat of impeachment would be something that would operate in the best interests 
of the safety of the American people. Commander in Chief responsibilities in time of war are en- 
trusted by the Constitution to the President, and Congress should probably hesitate to use the im- 
peachment power as a means of frustrating that Constitutional allocation of power. 


4. Manipulation of intelligence and misuse of war powers, including possible misrepre- 
sentations to Congress related thereto 

Here the concern seems to relate to the representations of weapons of mass destruction 
(“WMD”) purportedly possessed by Saddam Hussein which were used as a justification for starting 
the war in Iraq, and which later turned out not to exist in the quantities and qualities claimed, as 
well as the purported linkages of Saddam’s regime with terrorists who may have been involved in 
9/11. I claim no expertise here on either the facts regarding WMD or terrorist links, but what the 
Bush administration claims to have done was what was necessary in our national defense and that of 
our allies, such as Israel. Again, there appears to be no claim that the President abused his office for 
personal reasons that would call for his impeachment and removal. Indeed, the result of investiga- 
tions on the administration’s understanding of conditions prior to the Iraq war do seem to indicate 
that there were not misrepresentations of intelligence data, but that the intelligence data itself was 
faulty. There may well have been failures adequately to plan for the situation in Iraq following our 
initial toppling of Saddam, but good faith errors in the conduct of armed hostilities have never been 
construed to amount to impeachable offenses, and are not the kind of acts of abuse for personal gain 
that characterize such offenses. 

5. Improper retaliation against administration critics, including disclosing information 
concerning CIA operative Valerie Plame, and obstruction of justice related thereto 

Obstruction of justice was one of the offenses charged against President Clinton, and if a Presi- 
dent, sworn to take care that the laws be faithfully executed, interferes with the execution of those 
laws for his own personal gain, there might be grounds for impeachment proceedings, just as there 
may have been in the case of President Clinton. One of the Vice-President’s Aides, I. Lewis 
“Scooter” Libby was convicted of peijury and obstruction of justice in connection with U.S. Attor- 
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ney Patrick Fitzgerald’s investigation of the Valerie Flame “outing,” but Libby’s conviction had to 
do with misrepresentations to the investigating grand jury, and not with any violations of law in 
connection with the revelation that Ms. Plame was a CIA operative. It is true, however, that Presi- 
dent Bush commuted Mr. Libby’s jail sentence, but I am not aware of any evidence that President 
Bush directed Mr. Libby to obstruct justice or to peijure himself, or that Mr. Bush was personally 
involved with any retaliation against Ms. Plame, or her husband, Joseph Wilson, who does appear to 
be a vehement critic of the Bush administration. Indeed, it seems likely that David S. Broder was 
correct when he wrote that the whole Libby-Wilson-Plame controversy “is a sideshow - engineered 
partly by the publicity-seeking former ambassador Joseph Wilson and his wife and heightened by 
the hunger in parts of Washington to ‘get’ [former Presidential Aide Karl] Rove for something or 
other.”^ Obstruction of justice mi^t be an impeachable offense, but the committee might be best 
advised to proceed with caution here in light of Alexander Hamilton’s warning that impeachment 
should not degenerate into a battle over politics instead of true misconduct. 


6. Misuse of authority iu denyiug Cougress aud the American people the ability to over- 
see and scrutinize conduct within the administration, including through the use of 
various asserted privileges and immunities. 

This last is a very broad charge, and “misuse of authority,” is so general a term that it brings to 
mind the Constitutional debate between Mason and Madison in which the framers rejected the use 
of the term “maladministration” as an impeachable offense. Again, impeachment is not supposed to 
be something that Congress can invoke any time it has political objections to the President, but per- 
haps there are more serious matters to be addressed here. If there are, I assume they center around 
the invocation of “executive privilege,” by the Bush administration to forbid some White House 
Aides, most notably Harriett Miers and Joshua Bolton formally to appear before Congressional 
Committees. As you know, this has resulted in a House resolution and report that Miers and Bolton 
be held in contempt. If, indeed, the White House had sought, for reasons personal to Mr. Bush, to 
re&se to allow Congress to pursue its investigative role there might be a problem here, but the Mi- 
nority has put together a convincing argument that the White House was seeking to cooperate with 
Congressional investigators, and that there has actually been no Presidential wrongdoing in connec- 
tion with this issue.^® Moreover, there is every reason to believe that the courts vrill decline to up- 
hold the Congressional contempt citation, and “punt the executive privilege issue back to the politi- 
cal branches.”''” The exercise of executive privilege has been going on since the early days of the 
republic, and while there is no explicit Constitutional provision permitting it, it is a practice that is 
well-established.'" Standing alone the assertion of executive privilege could hardly constitute an 


David S. Broder, “Judge Walton’s Lesson,” The Washington Post, June 10, 2007, Pg, B07. 

See generally. Resolution Recommending That the House of Representatives Find Harriet Miers 
and Joshua Bolton, Chief of Staff, White House, in Contempt of Congress For Refusal to Comply 
with Subpoenas Duly Issued by the Committee on the Judiciary, Report of the Committee on the 
Judiciary, House of Representatives, together with Additional Views and Minority Views 99-155 
(November 5, 2007). 

Id., at 150, citing United States v. House of Representatives, 556 F.Supp. 150, 153 (D.D.C. 
1983), where such a result was reached. 

“ Id. , at 151-154 . 
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impeachable offense, and unless there is Presidential misconduct similar in kind to that of which 
President Clinton was accused, I doubt whether any impeachable offenses have been committed. 
Indeed, the courts should he able to resolve whether the claims of executive privilege are specious 
(this is doubtful), and there is every reason to believe that should the courts rule against the admini- 
stration they will comply with judicial directives, as they have done in the case of the Guantanamo 
detainees. 


Conclusion 

Impeachment is a radical remedy to be used only in the case of executive misconduct that dem- 
onstrates that the official in question has abused his office for venal purposes. It is not a remedy 
that the framers believed was appropriate for matters arising simply out of political differences, and 
impeachment should not be a tool to be used to remove a President simply because a party or fac- 
tion wants bim out of office. Absent misconduct of a kind that I have described here, conduct 
which does not seem to be present, the removal of an executive should be accomplished by the con- 
stitutions two-term limit, and by the actions of the people and the electoral college. 
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Mr. Conyers. Bruce Fein, a long-serving member of the Depart- 
ment of Justice where he served as Associate Deputy Attorney 
General under President Reagan. He has also been before the Con- 
gress and forums frequently, and he writes a good deal for a vari- 
ety of publications. We welcome you here today. 

TESTIMONY OF BRUCE FEIN, ASSOCIATE DEPUTY ATTORNEY 

GENERAL, 1981-1982, AND CHAIRMAN, AMERICAN FREEDOM 

AGENDA 

Mr. Fein. Thank you, Mr. Chairman and Members of Committee. 

In preparing my testimony, I had indulged the rash assumption 
that I was living under a republican form of government where ti- 
tles of nobility were forbidden. And the idea of addressing the 
President as His Excellency or His Highness had been repudiated 
more than two centuries ago by our first President, George Wash- 
ington. 

Much to my surprise on the eve of this hearing, I discovered that 
in certain official quarters there was an insistence on prohibiting 
pejorative references to President George W. Bush or Vice Presi- 
dent Richard Cheney; for example, insinuating they he had com- 
mitted high crimes or misdemeanors. So I puzzled over the di- 
lemma, and then the answer came like an epiphany from Dragnet’s 
Sergeant Friday: I changed the names to protect the guilty. 

Mr. Chairman and Members of the Committee, if President 
George W. Bush had knocked to enter the Constitutional Conven- 
tion in Philadelphia in 1787, the presiding officer. President George 
Washington, would have denied him admission, and thereby hangs 
an alarming tale. 

The executive branch has vandalized the Constitution every bit 
as much as the barbarians sacked Rome in 410 A.D. The executive 
branch has destroyed the Constitution’s time-honored checks and 
balances, taken the Nation perilously close to executive despotism. 
The executive branch rejects the basic philosophical tenets of the 
United States of America. It does not accept that America was con- 
ceived in liberty and dedicated to the proposition that sovereignty 
in a republican forum of government lies with the people, not with 
the executive; that there are no vassals or serfs in the Constitu- 
tion’s landscape; that every man or women is a king or queen, but 
no one wears a crown; and that the rule of law is the Nation’s civic 
religion, and the Founding Fathers fashioned impeachment as a 
remedy for attacks against the constitutional order. 

And let me identify just three. The President’s claims of war 
power. What he has asserted in the aftermath of 9/11 is that every 
square inch of the world, including the United States, is an active 
battlefield, including where we are sitting at present, and that if 
he has a suspicion, maybe by his gut instinct or otherwise, there 
is al-Qaeda or an international terrorist anywhere, he can use mili- 
tary force, he can impose military law in order to wage war, in his 
view, successfully. He can invade Iran if he thinks that is nec- 
essary to succeed in the war against international terrorism irre- 
spective of what this branch may do. 

Now, that truly is an alarming power. That means that we all 
have a sword of Damocles over our heads, because any time any 
President claims that he is fighting international terrorism, he can 
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kidnap, arrest, kill anyone he thinks is an international terrorist. 
There is no second-guessing him. He doesn’t go to court and ask 
for probable cause, because in wartime you shoot first and ask 
questions later. 

Now, it is true he hasn’t asserted that authority in the United 
States. He shot rockets in Yemen, Macedonia, elsewhere; not in the 
United States yet. But we shouldn’t have to wait until we have a 
coup before we take protective action. 

I recall in our own colonial history in 1766, after the British Par- 
liament had repudiated the Stamp Act because we had protested 
no taxation without representation, they came back with a declara- 
tory act saying, by the way, even though we withheld that tax now, 
we still have power to regulate you in any manner whatsoever, and 
that fueled the Declaration of Independence. The Founding Fathers 
didn’t say, oh, they haven’t asserted the authority yet; let us wait 
until the tyranny comes. 

Now, a second area relates to the rule of law. When the Presi- 
dent says he is seeking to gather foreign intelligence, he can flout 
any restriction that this legislative body has placed in the gath- 
ering of foreign intelligence. That is what he did after 9/11. Open 
and notorious, he has confessed. He decided he would flout the For- 
eign Intelligence Surveillance Act, which placed limits, very modest 
ones, on the ability to gather foreign intelligence because of 40 
years of disclosed abuses by the Church Committee and other Com- 
mittees of this Congress. 

He also claimed not only could he violate the Foreign Intelligence 
Surveillance Act, but any limitation, in his view — any limitation on 
his ability to gather foreign intelligence was unconstitutional. Thus 
you could kidnap, detain in secret prisons, in violation of limita- 
tions, saying, I am gathering foreign intelligence. He could open 
mail, he can burglarize homes, all in the name of gathering foreign 
intelligence, a frightening power, and he has not renounced that to 
this day. 

He has also asserted the right to shield what he has done from 
review and oversight by this body. And just to give an example, if 
you remember your history, and I know Liz does because she was 
here, like me, in Watergate, Watergate brought down President 
Nixon largely because a former White House counsel in the same 
position of Harriet Miers, who refused to show up before this Com- 
mittee, related the Senate Watergate Committee Oval Office con- 
versations he had with the President of the United States. His 
name was John Dean. And I remember very vividly the entire Na- 
tion, including you, Mr. Chairman, had you eyes riveted on his tes- 
timony. Oh, it would be wrong to pay off the burglars. And that 
was the reason why we restored the rule of law, because we had 
testimony about the Oval Office conversations, exactly the kind of 
privilege this President is asserting prevents this Congress from 
overseeing anything that this President might have done. 

Mr. King. Mr. Chairman, the gentleman’s time has expired. 

Mr. Fein. Let me just conclude, with deference to Congressman 
King, from a quote by Tacitus which I think explains the dilemma 
we confront now. As the Roman Republic degenerated into the 
Roman Empire and dictatorship, he said, the worst crimes were 
dared by few, practiced by more, but tolerated by all. 
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Thank you. 

[The prepared statement of Mr. Fein follows:] 

Prepared Statement of Bruce Fein 

Dear Mr. Chairman and Members of the Committee: 

If President George W. Bush had knocked to enter the constitutional convention 
in Philadelphia in 1787, presiding convention president George Washington would 
have denied him admission. Thereby hangs an alarming tale. The executive branch 
has vandalized the Constitution every bit as much the barbarians vandalized Rome 
in 410 A.D. The executive branch has destroyed the Constitution’s time-honored 
checks and balances and raced the nation perilously close to executive despotism. 
The executive branch rejects the basic philosophical tenets of the United States. It 
does not accept that America was conceived in liberty and dedicated to the propo- 
sition that sovereignty in a republican form of government lies with the people; that 
there are no vassals or serfs in the Constitution’s landscape; that every man or 
woman is a king or queen but no one wears a crown; and, that the rule of law is 
the nation’s civic religion. The Founding Fathers fashioned impeachment as a rem- 
edy for attacks against the constitutional order. 

I wish these words were hyperbole. But they are not. 

The Declaration of Independence posits that all men and women are endowed 
with certain unalienable rights, including life, liberty, and the pursuit of happiness. 
Those rights are not at the sufferance of the executive branch, of Platonic Guard- 
ians, or of any government whatsoever. 

The executive branch, however, has made our natural rights sport for its political 
ambitions and craving for power. After 9/11, the executive branch declared — with 
the endorsement or acquiescence of Congress and the American people — a state of 
permanent warfare with international terrorism, i.e., the war would not conclude 
until every actual or potential terrorist in the Milky Way were either killed or cap- 
tured and the risk of an international terrorist incident had been reduced to zero. 
The executive branch further maintained without quarrel from Congress or the 
American people that since Osama bin Laden threatens to kill Americans at any 
time and in any location, the entire world, including all of the United States, is an 
active battlefield where military force and military law may be employed at the dis- 
cretion of the executive branch. For instance, the executive branch claims authority 
to employ the military for aerial bombardment of cities in the United States if it 
believes that A1 Qaeda sleeper cells and are nesting there and are hidden among 
civilians with the same certitude that the executive branch knew Saddam Hussein 
possessed weapons of mass destruction. The innocent civilian deaths occasioned by 
the bombings would be no more than regrettable collateral damage in the war 
against international terrorism. Just ask the bereaving Iraqis and Afghanis who 
witness indistinguishable collateral damage daily inflicted by the United States 
military. 

If the executive branch decided to place the nation under military rule, 
unalienable rights to life, liberty, and the pursuit of happiness would be eviscerated. 
Citizens could be arrested and searched at random. Homes could be destroyed with- 
out just compensation if the executive branch asserted that they could serve as hid- 
ing places for A1 Qaeda. Trials for alleged crimes would be by military commissions 
denuded of fundamental due process protections, for example, the right to confront 
adverse evidence. 

It might be said in defense of the executive branch that it has not yet extended 
its claimed military power on a regular basis into the United States. The executive 
branch has directed United States forces to kill or kidnap persons it suspects have 
allegiance to A1 Qaeda in foreign lands, for instance, Italy, Macedonia, or Yemen, 
but it has plucked only one United States resident, Ali Saleh Kahlah al-Marri, from 
his home for indefinite detention as a suspected enemy combatant. But if the execu- 
tive branch’s constitutional justification for its modest actions is not rebuked 
through impeachment or otherwise, a precedent of executive power will have been 
established that will lie around like a loaded weapon ready for use by any incum- 
bent who claims an urgent need. Moreover, the Founding Fathers understood that 
mere claims to unchecked power warranted stern responses. After the British Par- 
liament repealed the 1765 Stamp Teix by the protesting American colonists waving 
the banner of “No Taxation Without Representation,” the Parliament responded 
with the Declaratory Act that insisted that it retained power to govern the colonies 
in all matters whatsoever irrespective of their absence of parliamentary representa- 
tion. That theory of parliamentary omnipotence, simpliciter, awakened a colonial 
fury that culminated in the Declaration of Independence. The Constitution does not 
require Congress to await the executive branch’s actual imposition of martial law 
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and the indiscriminate use of military force in the United States against American 
citizens before exercising the impeachment power against Administration officials 
who are unworthy stewards of the Constitution. Moreover, the executive branch has 
buttressed its claimed military omnipotence with the unitary executive theory. It 
posits, contrary to centuries of constitutional law and the original intent of the 
Founding Fathers, that any power than can be characterized as executive is shield- 
ed from review, inquiry, or checking by any other branch. For example, the power 
to wage war is an executive power. According to the executive branch, that means 
that Congress is powerless to regulate how the Commander in Chief seeks to attain 
victory in Iraq by prohibiting torture, invasions of Iran or Syria, limiting troop lev- 
els or permanent military bases, or otherwise. 

The Declaration of Independence instructs that all just powers of government de- 
rive from the consent of the governed. And the core principle of self-government is 
that the people must know what their government is doing and why to intelligently 
adapt, shape, and direct their political loyalties or energies. James Madison, father 
of the Constitution, lectured that a people who mean to be their own governors must 
arm themselves with the power that knowledge gives. Democracy resting on popular 
or congressional ignorance is a farce. In addition, sunshine is the best disinfectant. 
The executive branch will be deterred from lawlessness, folly, or maladministration 
by the knowledge that its actions will be made known to the public or Congress in 
a timely fashion. The executive branch ceased authorizing torture once knowledge 
of the practice by the United States in the war against international terrorism en- 
tered the public domain. A strong presumption favoring transparency in the execu- 
tive branch is a constitutional imperative. The presumption is at its zenith in mat- 
ters of war and peace, as Supreme Court Justice Hugo Black underscored in the 
Pentagon Papers case concerning the Vietnam War; otherwise, the executive branch 
will otherwise concoct reasons for initiating or maintaining war and cause deaths 
to heroic American soldiers as senseless as the Charge of the Light Brigade. 

The Founding Fathers were virtually unanimous that if permitted to be cloaked 
with secrecy the executive branch would distort facts and deceive the people and 
Congress by inflating foreign dangers manifold to justify resort to military force or 
war. As was related to erstwhile White House Press Secretary Scott McClellan, only 
war holds the prospect of crowning a President with fame and leaving his footprints 
in the sand of time by transforming the political globe or major regions. War also 
boosts a President’s immediate popularity, heightens his control over information 
critical to his political fortunes, multiplies his opportunities to favor his political 
friends through appointments and government contracts, and justifies spying on war 
opponents as enemy combatants or potential traitors. 

The executive branch, however, has routinely invoked executive privilege to con- 
ceal what the executive branch is doing and why in both national security and do- 
mestic matters. The executive branch has employed secrecy to communicate a sub- 
optimal level of candor to the American people and Congress about foreign dangers 
and purported justifications for war. James Iredell, later appointed by President 
George Washington to the United States Supreme Court, advised the North Caro- 
lina ratification convention: 

“The President must certainly be punishable for giving false information to the 
Senate. He is to regulate all intercourse with foreign powers, and it is his duty 
to impart to the Senate every material intelligence he receives. If it should ap- 
pear that he has not given them full information, but has concealed important 
intelligence which he ought to have communicated, and by that means induced 
them to enter into measures injurious to their country, and which they would 
not have consented to had the true state of things been disclosed to them — in 
this case, I ask whether, upon an impeachment for a misdemeanor upon such 
an account, the Senate would probably favor him.” 

The executive branch deceived the American people and Congress by concealing 
material evidence discrediting the claim that Saddam Hussein possessed weapons 
of mass destruction or was in cahoots with A1 Qaeda, chief justifications for invad- 
ing Iraq in March 2003. The executive branch misled the American people and Con- 
gress about the true danger of international terrorism to elicit their endorsements 
for a state of permanent war. The House Judiciary Committee voted an article of 
impeachment against President Richard M. Nixon based in part on his deceit to the 
American people about a bogus internal investigation of the Watergate cover-up. 

The executive branch has invoked executive privilege to prevent Congress and the 
American people from knowing the prime features and the putative intelligence ben- 
efits of the Terrorist Surveillance Program undertaken in contravention of the For- 
eign Intelligence Surveillance Act of 1978, as amended. 
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On the domestic front, the executive branch has invoked the privilege to conceal 
from the American people and Congress Vice President Dick Cheney’s interview 
with special prosecutor Patrick Fitzgerald concerning the Valerie Wilson leak inves- 
tigation. The privilege at its apex was never before thought to extend to vice presi- 
dential communications not intended for the president. 

The privilege has been invoked to prevent former White House aides Karl Rove 
and Harriet Meirs from even appearing before Congress regarding the firing of 
United States attorneys and possible obstruction of justice or peijury, and to pre- 
vent White House chief of staff Joshua Bolten from responding to document produc- 
tion requests from Congress concerning the same. The executive branch’s counter- 
constitutional theory of executive privilege is that the President can prevent any 
current or former executive branch official from appearing before Congress to testify 
about communications that were aimed to reach the President or emanated from the 
Oval Office. That would sound the death knell of congressional oversight and the 
public’s right to know what their government is doing and why. It would have per- 
mitted President Richard M. Nixon to muzzle former White House counsel John 
Dean from testifying about the Watergate cover-up before the Senate Watergate 
Committee by reciting Oval Office conversations whose disclosures engendered Nix- 
on’s resignation. No decision of the United States Supreme Court has sustained a 
presidential privilege to deny information to Congress. Its assumption that execu- 
tive officials will shortchange candid advice to the President absent an iron-clad 
guarantee of confidentiality is counterfactual. Every important presidential adviser 
operates on the assumption that what is said in the Oval Office might through leaks 
or waivers of privilege later appear in major media outlets. Thus, former CIA Direc- 
tor George Tenet writes in At the Center of the Storm: “[T]here are no private con- 
versations, even in the Oval Office.” 

The executive branch maintains that it is endowed with constitutional authority 
to gather foreign intelligence in any manner the executive branch wishes in con- 
travention of statutory restraints imposed by Congress. The Constitution, however, 
obligates the executive branch to faithfully to execute the laws, not to sabotage 
them. The executive branch operated the Terrorist Surveillance Program to target 
American citizens on American soil for warrantless electronic surveillance on the ex- 
ecutive branch’s say so alone from 9/11/2007 in violation of FISA. The executive 
branch also claims power to torture, kidnap, open mail, or burglarize in violation 
of congressional limitations in the name of collecting foreign intelligence. The mul- 
tiple victims of executive branch’s authorization of torture, including waterboarding, 
are documented in Jane Mayer’s recent book The Dark Side. The executive branch’s 
lawlessness made the nation less safe by deterring expert FBI agents from partici- 
pating in key interrogations to avoid complicity in crime and alienating foreign al- 
lies like Italy whose sovereignty was violated by a CIA-orchestrated kidnapping of 
Egyptian cleric Abu Omar. 

An American Bar Association Task Force on which I served issued a report delin- 
eating the constitutional evils of signing statements that I need not amplify at this 
time. It is another example of the executive branch’s usurpation of legislative pow- 
ers and scorn for the rule of law. 

In Federalist 65, Alexander Hamilton explained that impeachments would proceed 
“from the misconduct of public men, or, in other words, from abuse of violation of 
some public trust. They are of a nature which may with peculiar propriety be domi- 
nated POLITICAL, as they relate chiefly to injuries done to society itself.” There is 
no more important task for this Committee than restoring the constitutional equi- 
librium among the three branches that the Founding Fathers fashioned based on 
their unsurpassed insight into human nature and the inexorable degeneration of un- 
checked power into tyranny. 

Mr. Conyers. We are pleased to welcome Vincent Bugliosi, who 
has authored several timely hooks. I think this is his latest one, 
The Prosecution of George W. Bush for Murder. And he, of course, 
is a well-known former Los Angeles County deputy district attor- 
ney remembered for his prosecution of Charles Manson in 1970. He 
has still been very active, and we welcome his appearance before 
the Committee today. 
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TESTIMONY OF VINCENT BUGLIOSI, AUTHOR AND FORMER 
LOS ANGELES COUNTY PROSECUTOR 

Mr. Bugliosi. Mr. Chairman, and Members of the Committee. I 
have been told that the rules of this House dictate that although 
I can quote what President George Bush said, I am forbidden from 
accusing him of a crime or even any dishonorable conduct, only 
being allowed to use the words “Bush administration” or “adminis- 
tration officials.” This will not make for the best of articulations, 
but I will do the best that I can. 

In my book here. The Prosecution of George W. Bush for Murder, 
I present evidence that proves beyond all reasonable doubt that 
Bush administration officials took this Nation to war in Iraq on a 
lie, under false pretenses, and, therefore, under the law, they are 
guilty of murder for the deaths of over 4,000 young American sol- 
diers who have died so far in Iraq fighting their war. And let us 
not forget the over 100,000 innocent Iraqi men, women, children 
and babies who have died horrible, violent deaths because of this 
war. 

I am fully aware that the charge I have just made is a very seri- 
ous one, but let me say that at this stage of my career, I don’t have 
time for fanciful reveries. I never in a million years would propose 
a murder prosecution of Bush administration officials if I didn’t be- 
lieve there was more than enough evidence to convict them and 
that I was standing on strong legal ground. 

What is some of that evidence? Because of time constraints, I am 
only going to mention one piece of evidence today. I have documen- 
tary evidence that when George Bush told the Nation on the 
evening of October 7, 2002, that Saddam Hussein was an imminent 
threat to the security of this country, he was telling millions of 
unsuspecting Americans the exact opposite of what his own CIA 
had told Administration officials just 6 days earlier in a classified 
report on October the 1st, that Hussein was not an imminent 
threat. 

But it gets worse. On October 4th, the Bush administration put 
out an unclassified summary version of the classified report so they 
could give it to Congress and the American people, and this unclas- 
sified version came to be known as the White Paper. And in this 
White Paper, which I have in front of me, the conclusion of U.S. 
intelligence that Saddam Hussein was not an imminent threat to 
the security of this country was completely deleted. Every single 
one of these all-important words was taken out. So Congress and 
the American people never saw any of this. 

Since we are talking about a matter of war and peace with the 
safety and lives of millions of human beings at that time hanging 
in the balance, and with Congress about to vote in 1 week on 
whether or not it should authorize George Bush to go to war in 
Iraq, what could possibly be worse, I repeat, what could possibly 
be worse or more criminal than the Bush administration delib- 
erately keeping this all-important conclusion from Congress and 
the American people? 

The terrible reality is that the Bush administration has gotten 
away with thousands upon thousands of murders. And we, Amer- 
ica, the American people, cannot let them do this. 
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During the question-and-answer period, if requested, I will give 
you words from George Bush’s own mouth that I believe will prove 
shocking to most of you folks in this Chamber. 

On December 9th, 1998, a previous House Judiciary Committee 
issued four articles of impeachment against President Bill Clinton 
for doing something infinitely less significant than what the evi- 
dence shows the Bush administration did in this case. Indeed, it is 
a calumny, a slander of the highest rank to even talk about them 
in the same breath or on the same page. If a House Judiciary Com- 
mittee could recommend that President Clinton be impeached for 
what he did, as they say in the law, a fortiori, all the more so, with 
all the highly incriminating evidence that I set forth in my book, 
much of it documentary, you shouldn’t have any difficulty making 
a criminal referral to the Department of Justice to commence a 
criminal investigation of the Bush administration to determine 
whether first degree murder charges should be brought against cer- 
tain members of this Administration, and I hereby strongly urge 
you to do so. 

Whether Republican or Democrat, all Americans should be abso- 
lutely outraged over what the Bush administration has done. How 
dare they do what they did? How dare they? 

This will take a half minute or so to wrap it up. 

Mr. Smith. I am sorry, have to interrupt you. I am going to ask 
the Chairman to make 

Mr. Conyers. I admonish the 

Mr. Smith [continuing]. A comment or clear the room. 

Mr. Bugliosi. May I wrap this up this right here? 

Mr. Smith. Just a minute please. I am asking the Chairman a 
question. 

A few minutes ago you said you would clear the room if there 
was an outburst, and I think there has clearly been an outburst. 
I leave it up to your discretion. 

Mr. Conyers. I am not going to clear the room, but I would ask 
the guests here at the hearing to not give any indication of ap- 
proval or disapproval of any of the statements being made by the 
witnesses. 

Mr. Bugliosi. Directly because of this Administration’s war, 
there are well over 100,000 precious human beings in their cold 
graves right now as I am talking to you. Speaking metaphorically, 
I want you to hear, as I do, their cries for justice. I say that it 
would greatly dishonor those in their graves who paid the ultimate 
price because of this war were you not to refer this case to the De- 
partment of Justice. 

If we want this Nation to become the great Nation it once was, 
widely respected around the world, we can hardly do this if we 
don’t take the first step of bringing those responsible for the war 
in Iraq to justice. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Bugliosi follows:] 

Prepared Statement of Vincent Bugliosi 

Within the pages of my book, The Prosecution Of George W. Bush For Murder, 
I present evidence that proves, beyond a reasonable doubt, that Bush administration 
officials took this nation to war in Iraq under false pretenses, and therefore, under 
the law, they are guilty of murder for the deaths of over 4,000 young American sol- 
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diers who have died so far in Iraq fighting their war. And let’s not forget the over 
100,000 innocent Iraqi men, women, children and babies who have died horrible, 
violent deaths because of their war. 

I am fully aware that the charge I have just made is an extremely serious one. 
But let me tell you that at this stage of my career I don’t have time for fanciful 
reveries. I never in a million years would propose this prosecution if I didn’t believe 
there was more than enough evidence to convict administration officials and that 
I was standing on strong, legal ground. 

What is some of that evidence? Although there is much other evidence in my 
book, because of the press of time, I am only going to mention one piece of evidence 
in this paper. I have documentary evidence that when George Bush told the nation 
on the evening of October 7, 2002, that Saddam Hussein was a “great danger” to 
America who might give his weapons of mass destruction to a terrorist group “on 
any given day” to attack us (meaning, the threat was imminent), he was telling mil- 
lions of unsuspecting Americans the exact opposite of what his own CIA had told 
administration officials just six days earlier, in a classified report on October 1, that 
Hussein was not an imminent threat. 

But it gets worse. On October 4, the Bush administration put out an unclassified, 
summary version of the classified report so they could give it to Congress and the 
American people. This unclassified version, as you know, came to be known as the 
White Paper. And in this White Paper, the conclusion of U.S. Intelligence that Hus- 
sein would only be likely to attack us if he feared we were about to attack him was 
completely deleted. So Congress and the American people never saw any of this. 
Since we’re talking about a matter of war and peace, with the safety and lives of 
millions of human beings hanging in the balance, and with Congress about to vote 
in one week on whether it should authorize President Bush to go to war, what could 
be worse than administration officials keeping this all-important conclusion from 
Congress and the American people? 

Directly because of this administration’s war, there are well over 100,000 precious 
human beings who are in their cold graves, right now, as I am writing these words. 
Speaking metaphorically, I want Congress to hear, as I do, their cries for justice. 

If we want this nation to become the great nation it once was, widely respected 
around the world, we can hardly do this if we don’t take the first step of bringing 
those responsible for the terrible war in Iraq to justice. I would ask the House Judi- 
ciary Committee to take whatever measures that are available to them to further 
this objective. 

Mr. Conyers. Our next witness is — excuse me, our next witness 
is Professor Rabkin, Jeremy Rabkin, professor at George Mason 
University School of Law. Additionally, he taught at Cornell Uni- 
versity for over 25 years, is a renowned scholar in international 
law, and was recently confirmed by the United States Senate as a 
member of the Board of Directors of the United States Institute of 
Peace. 

Welcome, Jeremy Rabkin, and we await your testimony. 

TESTIMONY OF JEREMY A. RABKIN, PROFESSOR OF LAW, 
GEORGE MASON UNIVERSITY SCHOOL OF LAW 

Mr. Rabkin. Thank you. I see that a lot of people are very angry 
at the Bush administration. I am not here particularly to defend 
the Bush administration, but I was asked by the Minority. 

I hope I can add a little bit of perspective to this. I think the 
number of previous people testifying have suggested not just that 
the war in Iraq was a mistake, but that there was some kind of 
conspiracy to take the Nation into a war for no good reason at all, 
and that this was done knowingly. 

People who believe that, it seems to me, shouldn’t be wasting 
time on FISA. They shouldn’t be wasting time on secondary issues. 
That is an extraordinary, explosive charge if you think it is really 
true that the President knowingly and deliberately sent the coun- 
try into a war for reasons which he knew were untrue. We should 
just zero right in on that charge and have a debate about that. 
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I don’t know that charge is true. I think it is wildly improbable. 
But that is what we should be talking about. It doesn’t make it 
more credible to say, “I believe these wild conspiracy charges be- 
cause the President has abused signing statements and I don’t like 
that. Also there is some dispute about the interpretation of the Ge- 
neva Convention; I don’t like that.” All these other secondary 
things don’t add credibility to the main sensational, explosive 
charge. 

What I want to do is just remind people in looking at the sec- 
ondary charges that these sorts of disputes are not unique to this 
Administration. They are nothing new. Let us just remind our- 
selves, with all the talk about surveillance, that in previous wars, 
right at the beginning and indeed in the Second World War, before 
the beginning, the President authorized the Attorney General, to 
engage in open-ended wiretapping. 

Congresswoman Holtzman mentioned abuses that led up to the 
enactment of FISA in 1978. Right, surveillance activities go back 
decades. This has been a thing that happens frequently in wartime. 

Chief Justice Rehnquist wrote a book — not in defense of the Bush 
administration, he wrote it in the 1990’s — about civil liberties and 
wartime. He tells the story about the dispute within the govern- 
ment about putting more than 100,000 people behind barbed wire, 
Japanese Americans, and he quotes the saying of the Attorney 
General at the time, Francis Biddle, who told the President, this 
is a problem, we shouldn’t be doing this. And Biddle said after- 
wards, “I do not think the constitutional difficulty plagued him — 
plagued President Roosevelt. The Constitution has not greatly 
bothered any wartime President.” 

Chief Justice Rehnquist was so impressed by those words that he 
not only quoted them in the section of his book about World War 
II, he quotes them in the last two pages of the book at the conclu- 
sion: Wartime Presidents don’t take great care about the Constitu- 
tion; wartime presidents take great care to defend the country be- 
cause they think that is what they will be judged on. And Chief 
Justice Rehnquist wasn’t making that point in criticism; he was 
making that point, I think, as a former Assistant Attorney General 
for Legal Counsel. He knew this is what Presidents do. 

All I am saying is, keep in mind the context of all the things that 
are being charged against the Bush administration. They thought 
they were acting in wartime. We are now looking back on it 7 years 
later, there hasn’t been another attack, so we now think, “Oh, real- 
ly there was no good reason for this.” But people had no reason to 
be self-confident as we are now that there wasn’t really much of 
a terror threat. If you keep that in mind, it is much more under- 
standable how people of good faith and sincerity could do things 
which in retrospect we think maybe were excessive and should be 
looked into. 

I just want to say one last thing before I finish, which is, we 
should remind ourselves that we are not looking at this now as his- 
torians. There is very deep ideological division in the country, or 
just partisan division in the country. I have to tell you, coming to 
this hearing, the first time I have been in a hearing in quite a few 
years, I am really astonished at the mood in this room. I mean. 
The tone of these deliberations, I think, is somewhat demented. I 
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am not saying this to criticize people, I am just saying you should 
all remind yourselves that the rest of the country is not necessarily 
in this same bubble in which people here think it is reasonable to 
describe the President as if he were Caligula. 

We have reasonable differences. We ought to be able to pursue 
those differences without reaching for the most extreme interpreta- 
tion and the most sensational way of viewing what has happened. 
If the Congress thinks there are things that need to be fixed, you 
have a legislative process. I think to put everything onto the “some- 
body must pay for mistakes, and impeachment is the way” is to 
make the country ungovernable, because each time you start crank- 
ing up this kind of extreme response, it just encourages people on 
the other side to get their backs up and feel, yes, they are our en- 
emies. Our enemies are not Democrats or Republicans, our enemies 
are terrorists abroad who want to kill us. 

Thank you. 

[The prepared statement of Mr. Rabkin follows:] 
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Prepared Statement of Jeremy A. Rabkin 


TESTIMONY OF JEREMY RABKIN 
PROFESSOR OF LAW 
GEORGE MASON UNIVERSITY 

FOR COMMITTEE ON THE JUDICIARY 
U.S. HOUSE OF REPRESENTATIVES 
JULY 25, 2008 


I thank the Committee for inviting me to provide a somewhat different 
perspective at these hearings. But I should say at the outset that I have not served in the 
Bush administration, I do not see it as my role to defend the administration against any 
particular claim of abuse, much less against all claims that critics might want to pursue. 

I have no doubt that the Bush administration has made some mistakes. 

So I’m sure there is room for this Committee to contribute to a constractive public 
debate on a number of issues. What I hope to do is simply to raise some cautions against 
letting criticism boil into rage. It is right to raise questions. But we should keep the 
larger context in view. 

The first point I want to make is my main point: Nothing that has happened since 
September of 2001 is more extreme or more disturbing than what has been done by other 
presidents in the past. Let me cite some reasonably well known examples fi'om our 
history. 

Is there question now about the adequacy of congressional debate or the form of 
the resulting resolutions authorizing war in Afghanistan and Iraq? In the spring of 1941, 
President Roosevelt directed our navy to patrol into the mid- Atlantic in order to provide 
protection for ships bringing arms to Britain, Britain was engaged in full-throated naval 
war with Germany, the “Battle of the Atlantic.” The U.S. Navy was not simply enlisted 
to make a show of force but to attack German U-boats when it encoimtered them - which 
it did repeatedly, with the full understanding that U-boats were likely to treat U.S. 
warships as enemy targets in return. Hundreds of American sailors were lost to U-boat 
attacks and the whole venture probably goaded Hitler into declaring war on the U.S. right 
after the U.S. navy suffered what seemed a terrible blow on December 7. But President 
Roosevelt, through this entire military venture, never asked Congress for a resolution of 
support, let alone a formal declaration of war. 

Less than a decade later. President Truman committed half a million troops to a 
war in Korea. He also declined to ask for a congressional resolution of approval or 
support. Truman could not, as FDR did with his naval policies in summer and fall of 
1941, speak of “steps short of war.” President Truman committed U.S. forces to a full- 
scale war in Korea ftom the outset. But Truman claimed that because the UN Security 
Council had authorized a military response to North Korea’s invasion of South Korea, it 
was not necessary for the U.S. Congress to make any separate determination of what 
should be done with U.S. forces. 
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State Department lawyers insisted at the time that ratification of the UN Charter 
had implied U.S. consent to such arrangements. But no president since then has dared to 
claim UN authorization made it unnecessary for Congress to have its own say. (Certainly 
President George H.W. Bush was careful to follow up UN authorization for military 
action against Saddam in 1990 with a separate resolution of approval fi-om the U.S. 
Congress.) Yet President Clinton, when he committed U.S. air power to the war against 
Serbia in 1999 did not get authorization from the UN. He did seek authorization firom 
Congress - but then went ahead with weeks of intense bombing, even after Congress 
refused to provide such authorization. 

Are critics worried about abuse of civil liberties at home? President Roosevelt 
authorized wire tapping of anyone suspected of involvement with potential security 
threats. The authorization was not limited to overseas lines. Nor was it limited to known 
enemies. The authorization was given in the spring of 1 940 - almost two years before 
congressional declarations of war established which powers were our official enemies. 
Once the Second World War started, President Roosevelt insisted that enemy combatants 
found in the United States - the famous German saboteurs landed from a U-boat on Long 
Island - should be tried by a secret military commission, which paid no attention to the 
fact that some of the saboteurs were U.S. citizens. Meanwhile, Hawaii was placed 
under martial law and even charges involving financial improprieties of local (civilian) 
stock brokers were left to military officials to judge and punish by their own lights. 

During the First World War, the Wilson administration sent anti-war critics to 
prison for publishing cartoons that derided military conscription. The Lincoln 
administration had actually closed down some newspapers during the Civil War. Using 
the military as an enforcement arm, it sent more than ten thousand civilians to military 
detention without benefit of ordinary judicial process. Critics did not suffer in this way 
during the Second World War. But some 120,000 Japanese-Americans were placed 
behind barbed wire for most of the war. They were not charged with any crime. They 
were held in detention camps on the sole basis of suspicious ancestry. 

Compared to such extreme measures in the past, the Bush administration has 
acted with great caution. I don’t at all mean to suggest that recollection of past abuses 
should immunize all current policies from criticism. Many things were accepted in the 
1940s - racial segregation in the armed forces is an obvious example - which would now 
be regarded as utterly outrageous. We live in a different historical context and we are 
obliged to judge many questions from our own perspective, not the perspective of our 
grandparents. 

But history is at least a reminder that not every abuse becomes a precedent for 
subsequent, more extreme abuses. If there is any evident pattern in our experience since 
the Civil War, it is that each war experience has left a residue of caution that affected the 
way the next war was conducted at home. President Wilson did not think to suspend 
habeas corpus, as Lincoln did during the Civil War. President Roosevelt did not think to 
invoke criminal process against expressions of anti-war opinion, as Wilson did. Part of 
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the reason is that there were post-war second thoughts about wartime abuses. Lincoln’s 
suspension of habeas corpus was condemned in the Supreme Court’s post-war (1866) 
ruling in Ex Parte Milligan. Wilson’s prosecutions were challenged, at least in spirit, in 
the post-war dissents of Justices Holmes and Brandeis, demanding that the government 
meet some burden of proof before claiming mere denunciations of government policy - 
mere speech -- could be treated as “clear and present danger.” 

In short, we have, in the past, recovered our balance after the excesses of wartime. 
So we should not treat every abuse as if it paves the way for an unobstructed slide into 
peacetime tyranny. If we have gone too far, we can recover our balance — as we have in 
the past. 

This brings me to the next main point I want to make. It is, of course, precisely 
in wartime that presidents feel entitled to relax (or disregard) ordinary legal scruples. 

And, of course, there is a good reason for this. In wartime, the president must give 
priority to questions of basic security. It’s more important to keep the enemy at bay than 
to uphold every peacetime standard of due process or constitutional limitation. The 
public tends to share this view - which is why Presidents Lincoln, Wilson and Roosevelt 
are all still honored, even though they presided over many questionable wartime 
measures. 

Our late Chief Justice, William Rehnquist, wrote a book on “Civil Liberties in 
Wartime” (called ALL THE LAWS BUT ONE, after President Lincoln’s argument that 
he must not let all the laws go to ruin out of excessive tenderness toward the one law on 
habeas corpus). In analyzing President Roosevelt’s decision to place Japanese- 
Americans in detention camps, Rehnquist quotes the recollection of FDR’s Attorney 
General, Francis Biddle about the president’s thinking at the time: “Nor do I think that 
the Constitutional difficulty plagued him. The Constitution has not greatly bothered any 
war time president.” Rehnquist was taken with the statement that he repeats it in the last 
pages of the book. 

One can say that the war against terror - or indeed the war in Iraq - has now gone 
on longer than any previous war. One can say a war “against terror,” is so open-ended, it 
may go on for decades. One can say, therefore, we cannot accept controversial Bush 
administration policies with quite the equanimity that past generations showed toward 
hard presidential war measures, because - unlike past generations - we have no assurance 
that these measures will prove temporary. 

All of these are fair points and worth considering. But we should remind 
ourselves that in the immediate aftermath of the 9/1 1 attacks, we had no reason to think 
the country could go on for seven years without a repeat of terror attacks on that scale. 

We are now looking at these questions with the benefit of hindsight. We should remind 
ourselves that decision-makers in the Bush administration did not have that luxury. We 
should at least accord them the some of the charitable presumption we granted to other 
wartime administrations - whose actions we have sometimes repudiated (as with the 
detention of Japanese- Americans in World War II) while still recognizing the context that 
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allowed generally decent people in those administrations to make some wrong turns. 

And we should recall that, if we can’t see a definite endpoint to a “war on terror,” it was 
not easy to say when precisely we shifted from post-9/1 1 emergency to a more long-term 
policy environment of routine vigilance. 

And that brings me to my last point. It’s hard to have a sober debate in wartime, 
because passions run too high - including the strongest passions, fear and anger. In that 
sense, we should be in a better position to debate issues of presidential power and civil 
liberties in 2008 than we were in 2001 or 2002-03. But we have the opposite disability 
today. Where war tends to bring people together, we now face extreme partisan division. 

Our partisan divisions aren’t the result of the war and they aren’t the result of the 
peace. They have been building for a long time. They were only briefly in remission, 
perhaps for a year or so, after the original 9/1 1 attacks. Political scientists have 
constructed fairly precise models to measure partisan voting in Congress. (Keith Poole of 
UCSD and Howard Rosenthal of NYU are the most prominent analysts of these trends.) 
What they find is that partisan voting in Congress has been building steadily over the past 
two decades and is higher now than at any time in the past century. Southern Democrats 
are no longer a different party from Northern Democrats. Liberal Republicans in the 
Northeast - well, there aren’t many of them left. 

We have had two very close presidential elections - and angry disputes about 
whether votes were counted fairly. We have, behind that, an electorate that is more 
readily mobilized on partisan lines than in the past. We used to rely on the same three 
television networks and the same few news services or national news magazines for our 
printed news. Now we have narrow-casting cable programs, talk radio, the Internet. It’s 
possible to get constant coverage of all political and world developments all the time - 
and entirely fi'om a left-liberal or entirely Ifom a highly conservative perspective. 

The one thing that follows is that issues tend to cluster. Feelings about one issue 
tend to reinforce inclinations about the next issue. It’s logically possible to support gay 
marriage, a woman’s right to choose on abortion and strong measures to avert global 
warming — while simultaneously supporting the claim that the Second Amendment 
confers an individual right to bear arms and we should stay in Iraq until we finish the job. 
Someone holding this set of views would not necessarily be incoherent or befuddled. But 
it is hard to find such a person in Congress, on the radio, on the op-ed pages, on any 
popular website. 

What this means is that people who are angry at the Bush administration for other 
reasons - because they oppose tax cuts, say, or Bush policies on the enviromnent - will 
be much more likely to suspect the worst about Bush administration war policies and 
security policies and respect for constitutional proprieties in these areas. So there are 
strong temptations to appeal to the people who think this way by escalating charges in 
this area. The Constitution is the most precious thing we have in our common political 
keeping. What could be more of a betrayal than betraying the Constitution? Anyone 
who seeks to paint the Bush administration in a bad light will gravitate to such charges. 



159 


The Bush team aren’t just misguided, they aren’t just deaf to the lessons of recent 
experience, they aren’t just blind to emerging trends - they’re enemies of the 
Constitution! 

We can’t, of course, remove pohtics from debates about how presidents have 
performed. And we can’t go into a presidential election campaign without a lot of heated 
rhetoric about how high the stakes are for the country. But we should remind ourselves 
that we’re not in the best position to make good judgments when we’re at our most 
emotional. 

We should have a debate about presidential power and presidential policies. But 
we should try to keep it within bounds. Democrats don’t want to leave the coimtry more 
exposed to terror attacks. Republicans don’t want to leave the country devoid of 
constitutional safeguards for liberty and privacy. We will all have to live in the same 
country and share the same Constitution. We do have real enemies - and they aren’t 
Democrats or Republicans. Our real enemies want to kill people in America. We should 
not lose sight of that deep fact in the backgroimd - even though so many other trends 
encourage us to focus our enmities on partisan rivals within this country. 
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Mr. Conyers. We have the pleasure of welcoming Frederick 
Schwarz, senior counsel at the very well-known Brennan Center in 
New York. Before heading that up, he was a partner at Cravath, 
et al. He was also once chief counsel to the Senate select committee 
to study governmental operations with respect to intelligence activ- 
ity, and he chaired the commission that revised New York City’s 
charter. 

We welcome you this afternoon to our proceedings. 

TESTIMONY OF FREDERICK A.O. SCHWARZ, JR., SENIOR COUN- 
SEL, BRENNAN CENTER FOR JUSTICE AT NYU SCHOOL OF 

LAW 

Mr. Schwarz. Thank you very much, Mr. Chairman. That Com- 
mittee was known as the Church Committee, which several of the 
other witnesses have made reference to. 

I have covered details of what is going wrong elsewhere in my 
written testimony and in my book. Unchecked and Unbalanced. I 
would just like to summarize what I think is the most — largest 
problem, which is that in our efforts to protect ourselves, we have 
made the mistake of adopting tactics of the enemy. 

The most important mistake has been with respect to torture. 
And waterboarding, by the way, we prosecuted Japanese soldiers 
for using it against Americans. And we have abandoned the rule 
of law and slipped away from checks and balances, and those all 
have created a serious constitutional problem. 

The Vice President 20 years ago said we should have monar- 
chical powers for the Presidency, and I believe that is his view 
today. The consequence of what we have done is that America has 
been made not only less free, but also less safe. And just to illus- 
trate that with some examples, by abandoning our values and 
choosing instead to adopt some tactics of our vicious enemies, we 
have given enemy recruiters powerful tools to stir up passions in 
the Muslim world. Those tactics have also undermined necessary 
cooperation from our closest allies. Colin Powell said in a letter to 
John McCain just 2 years ago, the world is beginning to doubt the 
moral basis of our fight against terrorism, and that is a terrible 
loss. 

After the rush of support and emotional bonding with America 
immediately after 9/11, we are met with disappointment, caution 
and resistance from even our closest allies. For example, the Brit- 
ish now refuse to cooperate with us on lots of intelligence matters 
because they fear they will be used in rendition. 

Now the full story needs to be told, and the full story of the con- 
sequences of what has been done needs to be told. I recommend, 
therefore, something different than what is being heard today. I 
recommend that the Congress and the new President sign a bill 
that sets up an independent, nonpartisan and bipartisan investiga- 
tory commission that will look at what has been done wrong, look 
at what has been done right, and recommend remedies for things 
that have been done wrong. 

I don’t recommended impeachment, because I believe it is too 
late; that could have been considered earlier. I think it is too late 
now, and the timing now would make it not only impossible to have 
a mature and responsible and detailed investigation, but the timing 
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would also make such an investigation more partisan than it ought 
to he. 

We need to know from an investigation the full truth so we do 
not repeat mistakes. We need to know the full truth to produce ac- 
countability for those that have committed wrongdoing. And we 
need to know the full truth because to produce the truth begins to 
restore America’s moral luster, which is a great part of our 
strength. 

Now, you could say that putting out the full truth will embarrass 
the country. That has been said before. It might embarrass people, 
but the great strength of America is to remain a people who con- 
front our mistakes and resolve not to repeat them. If we do not do 
that, we will decline, but if we do confront our mistakes, our future 
will be worthy of the best of our past. 

Now let me just conclude with these thoughts. The first thing is 
we must remember that the conduct that has undermined our val- 
ues and zapped our strength arose in the context of seeking to pro- 
tect the country from further attacks. But as Justice Louis Bran- 
deis warned in a somewhat different context, at times the greatest 
dangers to liberty lurk in insidious encroachment by men of zeal, 
well-meaning, but without understanding. These issues transcend 
partisanship. They are far more important than the controversies 
that divide us. Indeed, to fully understand these issues should 
bring all Americans together. The development of novel and erro- 
neous constitutional theories has, in my view, led to conduct that 
is contrary to American values, and that has actually made us less 
safe. 

Now, again, there are some words that the Church Committee 
uttered 30 years ago — 32 years ago that are no less true today than 
they were three decades ago. The United States must not adopt the 
tactics of the enemy. Means are as important as ends. Crisis al- 
ways makes it tempting to ignore the wise restraints that make us 
free, but each time we do so, each time the means we use are 
wrong, our inner strength, the strength which makes us free, is 
lessened. 

Now, I believe that with a sober investigation into what has been 
done, both what has gone wrong and what has gone right, we can 
actually bring our country together, and that we can show that, 
when properly respected, our constitutional structure and our core 
fundamental values can, as they have for so many years, provide 
the people of this country and of the world the hope for a better, 
fuller, fairer life. 

Thank you. 

[The prepared statement of Mr. Schwarz follows:] 
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Testimony of Frederick A. O. Schwarz^ Jr., before the Hearing on 
'^Executive Power and Its Constitutional Limitations^’ bv the Committee on the 
Judiciary of the House of Representatives on July 25. 2008 J 

I am grateful to have the chance to share with you some thoughts on 
measures aimed at restoring the proper constitutional balance between the branches of 
government, reinvigorating the separation of powers, and restoring respect for American 
values.^ 

We must resolve to confront our mistakes so that we do not repeat them. 
Throughout American history, in times of crisis, presidents have accumulated significant 
new powers, and the Executive Branch has often engaged in abusive conduct. These 
bursts of misconduct are often closely related to emergency circumstances. Crisis makes 
it tempting to ignore the wise restraints that both keep us free and reduce the likelihood of 
foolish mistakes. This nation has at times admirably set about correcting its course — 
realizing, as the dust settles, or as previously secret facts are revealed, that constitutional 
and legal norms have been breached. Our self-correcting mechanism is one of the great 
strengths of our democracy. It is time for such a searching assessment and self-correction 
again. 

I. An Investmatorv Commission Should be Established. 

Tn this testimony, T urge that Congress and the next President pass a law 
establishing an investigatory Commission to determine what has gone wrong (and right) 
with our policies and practices in confronting terrorism since September 1 1, 2001, and to 
recommend solutions. There are many other points related to the subject matter of this 
hearing that I could make (see ns. 1 and 2, supra, and ns. 7 and 1 1 infra). But, I believe 
that the suggestion of a Commission needs to be emphasized in order to make it part of 
the current public dialogue. 

A. We Know Enough To Conclude There Is a Serious Problem. 

Based on what we know now — about torture, about extraordinary 
rendition to torture, about permanent detention, about warrantless wiretapping, and about 
the Administration's “monarchicar’ theory of presidential power — it seems clear that the 
course we have chartered over the last seven years has in fact made us less safe, as well 
as less free: 


^ Mr. Schwarz is Senior Counsel at Hie Brcmian Ccnler for Jusiice ai NYU Law Seliool. He was 
Cliicf Counsel for the United States Senate's Committee to Study Governmental Operations watli Respect 
lo Inielligence Aclivilies, coimnonlv known as the Church Comniiilee. He is co-aulhor (along with A/i/ 
Huq) of UNCiii'CKia) .am) UMrAi..4NCia): Pri,sii)i;n a i.ai, Povvi.r ix ,a Tivii'; oI' Ticrror (The New Press, 
2007). For mam- years a litigation partner in a leading New York Ciw law firm, Mr. Schwarz’s other 
govcnmienial service includes being ilic Corporalion Counsel for New York City, and cliairing Qic New 
York Cily Charier Revision Coimnission and Ihe City's Campaign Finance Board. 

■ OQier Hioughis are contained in Unchecked .vnd Unb,\l.\nced, particularly in Hie addendum to Hie 
paperback revision (The New Press, 2008) and in the Brennan Centers publication, A/.i/. Huq, TwivIA I' 
Steps To Restore Checks .and Balances, available at 

littp;/AvwAv.brcnnanccntcr.org/contcnt/rcsourcc/tw'cl\'C_stcps_to_rcstorc_chccks_and_balanccs/. 
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• We have squandered one of our greatest assets — respect for our 
values. 

• We have given vicious terrorists like Bin Laden powerful 
recruiting tools by letting them, of all people, decry our tactics. 

• And we have lost much of the support of our allies, as admiration 
for America has dropped substantially.^ 

Things have indeed gone wrong. For example, just on the subject of 

torture: 

• Former Secretary of State Colin Powell warned that “The world is 
beginning to doubt the moral basis of our fight against terrorism.'’"^ 

• Attorney General Michael Mukasey cannot bring himself to bar 
waterboarding; and Vice President Dick Cheney positively 
embraces it, even though the United States prosecuted Japanese 
soldiers as war criminals for using waterboarding on American 
soldiers in World War IT 

• President George W. Bush correctly states that “the values of this 
country are such that torture is not part of our soul and our being,” 
while at the same time he contradicts himself by insisting that the 
CIA should be permitted to use “enhanced interrogation 
techniques” that go far beyond what the American military 
believes is proper and which conflict with any fair reading of the 
torture treaties and laws to which we are subject. 

• Similarly, President Bush and Secretary of State Condoleezza Rice 
defend sending prisoners to Egypt and Syria for questioning 
[“extraordinary rendition”], despite the fact that our State 
Department repeatedly issues human rights reports that condemn 
Egypt and Syria for using torture on prisoners. The excuse of the 
President and the Secretary: they promised not to torture “our 
prisoners.” Not believable. Particularly not believable given that 
there is proof that “our prisoners” have been tortured.^ 

For America to adopt tactics of the enemy — such as torture — saps our 
strength. It is all the worse when our leaders’ public positions appear to be hypocritical. 


^ See, e.g.. Pew Global Alliludes Vroi^cX, America’s Image Slips, Bui Allies Share V.S. Concerns Over 
Iran, Hamas (June 13. 2006). available or. http:.Vpe\vglobal.otg/reports/display.php?ReportlD=252. 

' Leller Colin S. Powell lo Senator John McCain, September 13, 2006. 

' NYU Center for Hiiiiiaii Rights and Global Justice. ‘'Beyond Guantanamo: Transfers to Torture One 
Year Mxqx R asul v. Bush" (2005) (‘'fElxtraordinaT)- renditions fby the CTA] have been carried out pursuant 
to a classified directive signed by President Bush a few^ days after September 11. 2001”)- Scott Horton. 
More on Maher Arar, H.\rper‘sMaG/\zine, June 5, 2008. 
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The Administration’s legal justification for its conduct is as troubling as 
the conduct itself Other moments in history have seen abusive conduct. But the 
constitutional and legal theory under which this Administration has acted is 
unprecedented. Tt is remarkably troubling. Tt presents a theory of presidential power that 
flies in the face of the Revolution, is inconsistent with the language and history of the 
Constitution, ignores crucial Supreme Court decisions, and closes the door to checks and 
balances. 

Thus, the Administration’ s post-9/1 1 position is that the President — like a 
seventeenth century British monarch — is above the law. Surprisingly, this theory was 
first raised twenty years ago by then-Congressman Dick Cheney when he dissented in 
1 987 from Congress’s Tran-Contra Report by saying the President will “on occasion feel 
duty-bound to assert monarchial notions of prerogative that will permit him to exceed the 
laws.”'’ The attacks of 9/1 1 allowed the Vice President — supported by compliant lawyers 
in the Justice Department’s Office of Legal Counsel — to put into effect this dangerous 
and erroneous reading of America’s history and America’s Constitution.^ 

The law also has been perverted to justify the invasion of Americans’ 
constitutional privacy rights through warrantless surveillance. Most importantly, it has 
been perverted to advise the President that he need not comply with the law of the land. 
And the entire criminal law apparatus has been appropriated to serve petty partisan 
purposes. 

In short, in the nearly eight years that have passed under the current 
Administration, and especially in the seven years since the tragedy of 9/1 1, the White 
House has arrogated to itself unprecedented powers of coercion, detention and 
surveillance. All the while, it has tried to use a patina of legal and constitutional excuses 
to disguise the degree to which it has abandoned the very ideals in whose defense these 
immoral tactics have been employed. 

The result has been a distortion of the Constitution, an evisceration of the 
rights and liberties of individuals, and a perversion of American values. All of this has 
done grave harm to our nation’s reputation and has reduced our security here and abroad. 
Thus; 

• By abandoning our values and choosing instead to adopt tactics of 
the enemy, we have given enemy recruiters powerful tools to stir 
up passions in the Muslim world. 

• We have undermined necessary cooperation from our closest 
allies. As Colin Powell said: “the world is beginning to doubt the 
moral basis of our fight against terrorism.” 


^ Report of the Congressional CommiUees Investigating the Iran-Contra Affair, with Supplemental, 
Minority, and Additional Views. S. RivP. No. 100-216, H. Ri ;p. No. 100-4.1.1, al 465 (1987). 

' Chapter 7 [‘'Kings and Presidents”! of Unchecked and Unbalanced, debiuilcs litis inonarcliial Qieoiy. 
Chapter 8 [“The King’s Counsef‘1 exposes the irresponsibility of the law>'ers in the Justice Depaitinenl’s 
Office of Legal Counsel — although some other government lawyers (paiticularly m the militaty’) have been 
cxcmplaty^ in, for example, resisting torture. 
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• After the rush of support and emotional bonding with America 
immediately after 9/11, we are met with disappointment, caution 
and resistance even from our closest allies. 

• A dramatic example of how the Administration’s chosen tactics 
have hurt us comes from the United Kingdom, where British 
intelligence agencies are increasingly reluctant to share 
information with the United States for fear that it will be used in 
rendition operations.^ 

B. Althoueh A Lot is Knowm This Country Still Needs An Tn-Deoth 

lnvesti2ation To Learn the Whole Truths and To Decide What Needs 
To Be Done To Remain True to Our Values and Better Protect 
Ourselves. 


Given that there will be a new administration on January 20, 2009, a 
question naturally arises: Why bother rehashing the past? 

The short answer is that when we fail to fully understand what went wrong 
and why we strayed so far, we risk repetition. 

To avoid repeating history requires understanding history. As the Framers 
recognized, openness and transparency in government is a prerequisite to democratic 
legitimacy and to lawful government. As James Madison observed, “[a] popular 
Government, without popular information, or the means of acquiring it, is but a Prologue 
to a Farce or a Tragedy; or, perhaps both. Knowledge will forever govern ignorance: And 
a people who mean to be their own Governors, must arm themselves with the power 
which knowledge gives. 

While some of our recent history has dribbled or leaked out, the 
Government itself has denied a free people knowledge of many of the actions it has taken 
in their names. Excessive secrecy smothers popular power. 

Many details of the programs we know about have been suppressed, or 
glossed over with generalities, or misrepresented. Other programs may still remain 
unknown. In addition, we do not know the extent to which the Administration was told 
(or understood) how a departure from America’s ideals actually risked undermining the 
battle against terrorism. The executive branch insists the truth about what it has done — 
and how it decided what to do — must remain secret. But without access to these facts. 


® Britain's Tnlelligence and Security Committee, Rendilion Report (2007), See also the conclusions of 
the Foreign Affairs Committee of the British House of Commons that the U.K. "can no longer relv on U.S. 
assurances that it doesn't use torture." Brhish Panel Doubts l.'.S. on Torture, N.Y, Timi;s, July 21 , 2008 at 
All. Due to similar fears, Sweden lias determined tliat foreign agents may not participate in prisoner 
transfers or body searches. Victor L. Simpson. U.S. Allies Resist Secret Deportations, Assoc. Press. June 
1 9, 2005, And Italy and Genuany have indicted American officials for participation in rendition operations 
on their soil. 

Letter from Janies Madison to W.T. Barry (Aug. 4, 1822), reprinted in 1 The Foi.'KDERS' 
Constitl:tion 690 (Philip B. Kurland & Ralph Lerncr eds., 1987). 

Tinal Report of the Select Committee to Study Governmental Operations with Respect to 
Intelligence Activities. 1 S. Rep. No. 94-755. at 156 (1976). 
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even for those with security clearance, the public can never know the full story and judge 
whether the United States conducted itself appropriately. 

The fundamental message of my testimony is this; The abuses that have 
taken place must be accounted for. We need to know who is responsible for what has 
gone wrong, and how it has harmed us. When there are allegations that ultimately are 
proven wrong, they should be aired and names cleared. When the United States has 
conducted its anti-terrorism policy forthrightly and wisely, it should be commended for 
doing so. But especially given the ample evidence that policy is out of balance, it is far 
more likely that the greatest need is institutional repair and restoration of the rule of law. 
It is imperative that Congress and the next President take steps not only to rectify the 
damage done, but to put in place measures to prevent similar damage in the future. 

A Commission would serve several important functions. It would reveal 
the many as-yet-unknown aspects of what our government has done and how it evaluated 
or rationalized its actions. We still do not know, for example, the legal justifications 
advanced for the so-called '‘extraordinary rendition” or “terrorist surveillance” programs. 
(Incidentally, as former Attorney General Nicholas deB. Katzenbach and I have argued 
elsewhere, in a country whose government is premised on the rule of law, there is never a 
justification for keeping binding legal decisions secret. The next president should 
promptly release all Justice Department opinions to the public.) We do not know with 
sufficient detail who was responsible for advocating and implementing the troubling 
policies based on these legal opinions. Nor do we know whether there are other secret 
programs that have not yet been revealed. 

Documenting violations of the public commitments that the United States 
has made also fulfills a moral imperative. Officially, our leaders have made statements 
that renounce the use of torture and degrading treatment. In practice, they have not 
lived up to this pledge. Renewing that commitment by confronting and acknowledging 
our recent failings gives substance to our national moral commitment, and thus can begin 
to restore our international reputation. 

The findings of a Commission also would play the important role of 
holding accountable those who are responsible for wrongdoing and for legal and 
constitutional violations. Justice is not served when our leaders piously wash their hands 
and blame those at the bottom. Democratic government demands that public officials — 
particularly those at the highest level — are held accountable for their actions. Aiming to 
avoid accountability, government officials who authorized and carried out improper or 
illegal actions attempt to ensure that their deeds remain forever secret. The public 
revelations made by a Commission would lodge accountability for those deeds where it 
belongs and serve as a warning for future government officials that they should take no 
action for which they would not like to be held publicly responsible. 


Nicholas deB. Kal/enbach & Frederick A.O. Sclnvar/ Jr, ‘'Release Justice's Secrets," .Vtnv York 
Times, Nov. 20, 2007. at A23 (“Opinions tliiit narrowly define what constitutes torture; or open the door to 
sending prisoners for questioning to Eg 5 ^pt and Syria, wliich regularly use torture; or rule the president has 
some 'inherent power to ignore laws are all of concent to Congress and the public whether one agrees or 
disagrees with the legal analysis.”); see also Louis Fisher, Why classijy legal memos?, i ’i- L.J., July 14. 
2008. 

'‘ii'.g.. Convention Against Torture and Other Cniel Inliuinanand Degrading Treatment or 
Punishment. Dec. 10, 1984. S. Treaty Doc. No. 100.20, 1465U.N.T.S. 85; 18U.S.C. §§ 2340-2340A. 
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Finally, and perhaps most importantly, the Commission’s work would 
play an instrumental role in preventing future abuses. Its findings would form the factual 
basis for infonned public debate on the role of governmental activities in a free society 
during an extended time of crisis. Charting a new course is impossible without knowing 
first how we found ourselves where we are now. Rather than dooming ourselves to the 
repetition of past mistakes, we must studiously act to avoid doing so. Determining what 
legislative and executive action is appropriate to prevent the recurrence of past abuses 
requires an understanding of how those abuses came about. 

While the revelations of a new Commission charged with rooting out the 
truth of this most recent period of government failures might prove embarrassing to some 
individuals and perhaps even to the country as a whole, as the Church Committee 
concluded, that embarrassment is a price that must be paid: “We must remain a people 
who confront our mistakes and resolve not to repeat them. If we do not, we will decline; 
but if we do, our future will be worthy of the best of our past.”’^ 

11. Essential Qualities of a Commission. 

To accomplish this, 1 urge Congress and the next President to establish by 
law an Investigatory Commission, which would document what went wrong — the abuses 
of power; the violations of law; the distortions of the Constitutional structure, including 
the sweeping assertions of executive power and the undermining of checks and 
balances — as well as who was responsible, and how it has harmed us. It could then make 
recommendations for reform within both the executive and legislative branches to 
prevent similar abuses in the future. 

A successful Commission must be independent, bi-partisan in membership 
and non-partisan in approach. Its members should understand our Constitution and how 
our government works. It must handle secrecy issues responsibly. It should be as open 
as possible. Its investigation must be comprehensive. It must have access to all relevant 
information in all agencies and the White House — obtained by agreement if possible and 
by subpoena if necessary. 


' Interim Report of the Select Committee to Study Governmental Preparations with Respect to 
linel/igence Activities, S. Rep. No. 94-465. at 285 (1975). [hereinafter Report]. \Vliilc this thought 
was in the Inteiiin Report, it pen aded all tlie Church CoimniUee's work. 

These ilioughls arc based on iny experience as Cliicf Counsel of the Church CoimniUec. The 
Comniillee conducted a comprehensive and non-partisan investigation into abuses carried out by the 
intelligence agencies during the Cold War era. It also covered the failures of presidentml leaderslup in the 
six presidencies from Roose\'elt through Nixon. (See also Loch Johnson. .4 Season of Inquiry: The Senate 
Intelligence Investigation (University^ Press of Kentucky^ 1985); Frank Jolui Smist. Congress Oversees the 
United Stales InielUgence Community, 1947-1994 (University of Tcimcsscc Press. 1994). aipp. 25-81; and 
LeRoy Ashby and Rod Gramer. Fighting the Odds: The JAfe of Senator Frank Church (Washington State 
University Press. 1994). at pp. 453. 468-92.) 

More recently I liavc summarized some of the lessons from the Church Conuiiittcc in Chapter 3 [”Tlic 
Church Coimnillee Then and Now^’l of U.S. National Security, Intelligence and Democracy: From the 
Church Committee to the War on Terror (Russell A. Miller, Editor) (Roiitledge Research, 2008). (The 
relevant pages on how the Church Committee operated are pp. 27-3 1 .) 
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All of these points are elaborated elsewhere {see n. 14). Here, T want to 
make only two more detailed points: 

First, without facts, oversight and investigation will necessarily be empty. 
Only with a record that is detailed and covers a wide range can one be sure that one 
understands patterns, be confident of conclusions, or make a powerful and convincing 
case for change. Without detailed facts, it is simply not possible to make a creditable 
case that something is wrong and needs fixing. 

Testimony is important, often essential, and can be dramatic. Documents 
often form the best key to the truth and to developing good testimony. A good 
investigatory commission involves much time and hard work. 

Second, investigating secret government programs requires access to 
secrets. It forces analysis of the overuse of secrecy stamps, and of the harm caused by 
excessive secrecy.’^ Ultimately, it may require the describing and revealing of secrets. 
Nonetheless, obviously, there are legitimate secrets. Oversight, or an investigation that is 
heedless of that, is doomed, as well as irresponsible. 

* * 

The Church Committee’s and the 9/1 1 Commission’s investigations 
remain a model for how comprehensive investigations can clarify what has gone wrong 
and provide guidance going forward. 

Throughout the history of the nation, commissions have been used to serve 
these purposes: President Washington appointed a commission to investigate the causes 
of the Whiskey Rebellion in 1794.^^ There have been many commissions since, some 
successful, some not so. The 9/1 1 Commission (a success) sought to determine how we 
found ourselves so unprepared for the events of that day and how to reduce the likelihood 
of its recurrence. 

You will note that T urge the creation of a commission, rather than 
establishing a congressional committee (such as the Church Committee). Of course, if 
the newly elected president resists a commission. Congress could go ahead with its own 
investigation. Tn the past, in fact, T have suggested the value of such a congressional 
probe. Upon further reflection, I believe that an independent panel is preferable. Unlike 
the time when the Church Committee was established, we now have standing committees 
on intelligence (and longstanding committees such as Judiciary have been strengthened). 
Congress will have huge responsibilities in myriad policy areas, including relating to 
terrorism, difficult topics that undoubtedly will take time. An independent commission 
would free up Congress from responsibility for an in depth, time-consuming analysis of 


T know from my own experience with the Church Committee that secrecy stamps are often used to 
cover up and conceal embarrassment and illegaliW. As the experience of the recent 9/1 1 Commission and 
the Church Coimnittcc shows, responsible iiwcstigativc coimuittccs orconmiissioiis liitndlc sccrcc}’ issues 
appioprialclv . 

Jonathan Simon, FarHiesiasticAccomnohi/itv: Investigatorv Commissions and Executive Power in 
an A^e of Terror, 114 Y\LEL.J. 1419. 1428 (2005).' 

The 9/11 Commission Report xw (2004). 
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the past. Tt is worth noting, too, that an independent panel would be free to touch on 
Congress and its role in ways that might prove uncomfortable for a sitting committee. 


TTT. Conclusion. 


We must remember that the conduct which has undemiined our values and 
sapped our strength arose in the context of seeking to protect the countr}^ from further 
attacks. But, as Justice Louis Brandeis warned in a somewhat different context, at times 
“the gi'eatest dangers to liberty lurk in insidious encroachment by men of zeal, 
well-meaning but without understanding."'*^ 

Today we address issues that rtanscend partisanship. They are far more 
important than the controversies that divide us. Instead, understanding these issues 
should bring all Americans together. The development of novel and erroneous 
constitutional theories has led to conduct that is contrary to American values. We will 
spend many years remedying the harms, both foreign and domestic, that these ill-advised 
policies have caused. 

Again, the Church Committee’s words ai'e no less tivie today than they 
were three decades ago; 

The United States must not adopt the tactics of the enemy. Means are as 
important as ends. Crisis makes it tempting to ignore the wise restraints 
that make [us] free. But each time we do so, each time the means we use 
are wrong, our inner strength, the strength which makes [us] free, is 
lessened.'^ 

Despite the abuses and failings that they documented, both the Church 
Committee and the 9/1 1 Commission remained hopeful, with “great faith in this 
countiy”^" and its ability “to reconcile its view on how to balance humanity and security 
with our nation’s commitment to these same goals. I, too, continue to believe that, 
when properly respected, our constitutional structure and our core fundamental values 
can, as they have for so many years, provide “the people of this country and of the world 
the hope for a better, fuller, fairer life.”^" 


Olmsiead v. Imiied Slaies, 277 U.S. 438, 479 (1928 ). 

Interim Report, mpra notel3, at 285. 

Id. 

Tim 9/1 1 Commission Rupori 379 (2004y 

I'uial Report of the Select Committee to Study Govetimiental Operation:^ with Respect to 
Intelligence Activities, Book II, S.RtP.No. 94-755, atv (1976). 
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Mr. Conyers. Finally we have Elliott Adams, national president 
of Veterans for Peace, of which I am a proud member. Mr. Adams 
has served in the Army as a paratrooper in Vietnam, Japan and 
Korea. He has been a mayor, a president of his school board, and 
president of Rotary Club. 

Welcome to the Judiciary Committee. 

TESTIMONY OF ELLIOTT ADAMS, PRESIDENT OF THE BOARD, 
VETERANS FOR PEACE 

Mr. Adams. Thank you, Mr. Chairman. It is a pleasure to be 
here. 

Upon leaving the Constitutional Congress in — Convention in 
1787, Ben Franklin was asked, well. Doctor, what have we, a re- 
public or a monarchy? Dr. Franklin reapplied, a republic, if you can 
keep it. 

Honorable representatives, that single sentence sums up the es- 
sence of what we are here today for, if we can keep it. In the 
Armed Forces we took an oath, the same oath Congressmen take 
to support and defend the Constitution of the United States against 
all enemies, foreign and domestic. Now as veterans we still take 
that oath seriously. Some of us are gray-haired, long of tooth, but 
are here on the Hill still defending that Constitution. 

Briefly, Veterans for Peace have members from every war this 
country has fought since the World War II. We are 23 years old, 
we have 120 chapters, an NGO seat at the U.N. We have a small 
part of the 1997 Nobel Peace Prize. We provide 85,000 Iraqis with 
drinking water, 57,000 free phone cards and 148 veterans hos- 
pitals. We work on Agent Orange victims, both U.S. veterans and 
Vietnam citizens. We support schools and orphanages in Vietnam 
and Afghanistan. We have bought body armor for our soldiers in 
Iraq because the U.S. Government could not provide them with the 
proper equipment. We work deeply in Central America working for 
democracy and free elections. 

With all this work, many of our members have set aside that 
work for what de deemed be more important in defending the very 
democracy of this country by working for impeachment. There can 
be no question whether criminal offenses have been committed by 
members of this Administration. The only question now is what, if 
anything, each Member of Congress will do about it. 

This is not about impeaching a few Administration officials. This 
is about maintaining the structure of our government. All future 
Presidents of both parties will start their Presidency where this 
one leaves off. For Congress to continue to allow the usurpation of 
power and the flaunting of violations of the Constitution to go un- 
answered is in itself a violation of the law. 

While there is no need to enumerate the long list of impeachable 
offenses committed by officials of this Administration, I cannot es- 
cape the visceral pain and indignation that we who served our 
country in combat feel when we find our own government 
condoning and/or committing war crimes and/or crimes against hu- 
manity. 

It is appalling as a veteran to hear a discussion that justifies any 
form of torture. In the Army we were taught not to torture not only 
because it was illegal, but because, and especially because, it ruins 
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the integrity of the intelligence you gather. Simply put, any victim 
of torture will eventually say whatever their torturer wants them 
to say. 

For us veterans when our time came, we volunteered our very 
lives for this Republic. Now, Congressmen, it is your time, yet I 
hear there is not enough time. Yet I hear, oh, it will hurt one party 
or another party. Or I hear there is not enough of a political will. 
Gentlemen, when our Founding Fathers signed the Declaration of 
Independence, they were not worried about political will or about 
how much time there was or what parties might affect their polit- 
ical future. They were just worried that they were to get hanged 
by the neck. Yet they did the right thing. Now, gentlemen, it is 
your time to stand up. 

And let me close with Einstein’s statement: The world is a dan- 
gerous place not because of those who do evil, but because of those 
who look on and do nothing. 

Thank you. 

[The prepared statement of Mr. Adams follows:] 

Prepared Statement of Elliott Adams 

Upon leaving the Constitutional Convention of 1787 — 

Ben Franklin was asked: “Well, Doctor, what have we got — a Republic or a Mon- 
archy?” 

Dr. Franklin replied: “A Republic, if you can keep it.” 

Ladies and Gentlemen in that a sentence is the essence of what this hearing is 
about today — “if you can keep it.” Right now hanging in the balance, in one pan is 
our republic and all the principles that made the United State a shining beacon of 
freedom around the world and in the other pan is a totalitarian state and all the 
despotism that it brings. 

In the armed forces we took an oath, the same oath congressmen take, “to support 
and defend the Constitution of the United States against all enemies, foreign and 
domestic.” Now as veterans we still take oath very seriously. Which is why we are 
here on the Hill some of us gray haired and getting long in the tooth, but still de- 
fending the Constitution. 

Veterans For Peace is comprised of veterans from every war our country has 
fought back to and including World War II. VFP has a long history of important 
work. VFP is 23 years old, has over 120 chapters spread around the country, has 
an NGO seat in the UN, and a small share in the 1997 Nobel Peace Prize. Our 
members help 85,000 Iraqis get safe drinking water, gave 54,000 free phone cards 
to patients in 148 VA hospitals, help Agent Orange victims both US soldiers and 
Vietnamese civilians, aided Hurricane Katrina victims, supports schools and or- 
phanages in Afghanistan & Vietnam, have worked extensively in Central American 
for freedom and fair elections, bought appropriate body armor for soldiers in Iraq 
when the government could not supply it, and organized blood drives. 

But many of our members have set aside all these other important works to de- 
fend our democracy by calling for impeachment. 

There can be no question about whether criminal offenses have been committed 
by officials of this administration. The only question now is, what, if anything, you 
ladies and gentlemen are going to do about it. 

There are those who say, “oh heck, there are only a few months left, just let them 
finish their terms, and then we can get on with our lives like waking from a bad 
dream.” But we cannot afford that luxury. This is not about impeaching a few ad- 
ministration officials. This is about maintaining the structure of our government. 
This is about protecting the Geneva Conventions, the Nuremberg Principles, and the 
Law of Land Warfare. This is about defending the rights and freedoms of the US 
citizens. 

This brings to mind the words of Ben Franklin “Any society that would give up 
a little liberty to gain a little security will deserve neither and lose both.” 

The officials of this administration have usurped power from congress, stolen the 
rights of the people, and by ignoring it Congress reinforces it and joins it. All future 
presidents of both parties will start where this presidency leaves off. For Congress 
to continue to allow the usurpation of power and the flagrant violations of the Con- 
stitution to go unanswered is in itself be a violation of law. 
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While there is no need for re-enumerating the long lists of impeachable offenses 
committed by officials of this administration, I can not escape the visceral pain and 
indignation that we, who served our country in combat, feel when we find our own 
government condoning and/or committing war crimes and/or crimes against human- 
ity. 

I cannot believe that members of our government are trying to obscure and distort 
what is torture and what is not torture. What is human has not changed in the past 
8 years. What is torture has not changed in the past 8 year. The saddest thing to 
me about torture discussion is that it obscures the central point that, except in the 
movies, torture does not work. We were taught do not torture, not only because it 
is illegal, but especially because it ruins the integrity of the information you gather. 
Simply put, any victim of torture will eventually just try to say what ever it is the 
torturer wants them to say. Put another way it is the very power of torture that 
keeps it from giving us the truth. 

As Congressmen you have available to you some of the greatest constitutional 
minds. But I learned in war that sometimes too much information can make it hard 
to see the essence. With your permission I will highlight a few salient points. 

Without impeachment, requests and subpoenas and contempt citations are ig- 
nored (Congress has been mocked by an administration that has repeated ignored 
its subpoenas with impunity). 

With impeachment, witnesses are freer to speak, “executive privilege” is gone, and 
subpoenas must be complied with. 

The Constitution discusses impeachment in six places and never once mentions 
other remedies like censure, criminal referrals, legislative “solutions”, or even pros- 
ecution (except to indicate it can occur separate from impeachment). The drafters 
of the constitution incorporated impeachment as the simple and proper process for 
dealing with all high crimes and even misdemeanors. 

Without impeachment there looms the specter of an audacious broad sweeping 
self-serving pardon, even one that includes, a constitutionally dubious, but not ex- 
plicitly forbidden, self-pardon! Which would further erode Congress’ place in the bal- 
ance of power rendering it virtually irrelevant. The only thing a president cannot 
pardon is an impeachment and a conviction in the Senate. But once removed from 
office, he can pardon nobody of anjdhing. 

For us veterans, when our time came, we volunteered our very lives for this re- 
public; for the principle of freedom for all, for equal opportunity for all, to defend 
the Constitution and the principles embodied in the Declaration of Independence, 
to guarantee the opportunity for life, liberty, and the pursuit of happiness. Now it 
is your time, and I hear there is not enough time! Now is your time, and I hear 
it will not be good for one party or the other party! Now is your time, and I hear 
there is not enough political will around you! 

When our founding fathers signed the Declaration of Independence they were not 
worried about political will, how much time there was, or about any parties’ political 
future, they were just worried they were going to be hanged by the neck. But they 
did what was right. Now it is your time 

Einstein said — “The world is a dangerous place, not because of those who do evil, 
but because of those who look on and do nothing.” 

Mr. Conyers. I thank you all, and I am going to ask each one 
of you — no. I am going to ask each one of you to just make a brief 
observation about what you have heard your fellow panelists com- 
ment on that you might want to make a remark about, or anything 
else you would like to add to your own testimony. We will begin 
with Congresswoman Elizabeth Holtzman. 

Ms. Holtzman. Thank you, Mr. Chairman. I will try to be brief. 

Sorry, I do have a copy — for other Members of the Committee 
who want more depth, I do recommend my book on the subject 
called The Impeachment of George W. Bush. It is a little bit out 
of date, but it has got a lot of information in it. 

I think the question for this Committee is what is to be done now 
and what can be done now. Prosecution is unrealistic. The Admin- 
istration will never prosecute itself. Truth commissions, the Admin- 
istration will stonewall them as they have so many Committees of 
Congress. So what is the realistic remedy? 
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The only remedy, and that is the one the Framers gave to the 
Congress of the United States, the House and the Senate, is the 
remedy of impeachment, because no one can interfere with it. The 
critically important thing about impeachment is that there is no 
executive privilege in impeachment. That becomes an impeachable 
offense. You ask the President to tell you what he knew and when 
he knew it. You ask the President or the Vice President to give you 
the contents of the FBI statement; they don’t do that, that becomes 
an impeachable offense. You can ask them to provide the informa- 
tion under oath. 

You may not be able to finish the task, but you certainly can 
start the task, which will send an important signal not just to this 
President, but to future Presidents, because I completely agree 
with Congressman Barr that this can only be a floor, and God help 
us if that is the case — I mean for the country, the Constitution and 
our democracy. 

Mr. Conyers. Congressman Bob Barr. 

Mr. Barr. Thank you again, Mr. Chairman. 

Many years ago some of us older folks like yourself and myself 
recall we had a nuclear clock that would count down how close we 
were to nuclear Armageddon. And then back in the 1990’s, I recall 
the national debt clock that would count up the amount over time 
of the national debt. 

Mr. Chairman, what we are facing now is a constitutional clock, 
and it is counting down what remains of the Constitution of this 
great land. If I might ask to be introduced into the record the dis- 
appearing Bill of Rights. This is the Bill of Rights that we, as the 
Members of the Judiciary Committee, know it as adopted in 1791. 
This is what it is fast becoming. And I quote, “the right of the peo- 
ple to be secure in their persons, houses, papers and effects shall 
be delegated to the United States.” If I might introduce that into 
the record. 

Mr. Conyers. Without objection, so ordered into the record. 

[The information referred to follows:] 
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As Adopted in 1 /91 


Aiicndmcnr I 

(Congress shall nivikc no law' respecting an establishment of religion, or prohibituig the free excreisc thereof, or abnelgnig the 
freedom of speeeh, or of the press; or the right of the people peaceably to assemble, -uid to petition the gox'enunent for a 
redress ot gricvances. 


^‘\mendment 11 

A well regulated miliria, being necess:a'y to the security of a free state, the ri^at of the people to keep :md bear jams, shall not 
be infringed. 

ifmendment III 

Xo soldier shdl, in time of peace be qujirtercd in ^my house, without the consent of the owner, nor in rime of war, bur in a 
miinner to be prescribed by law. 

.^mendment 1 V 

The right ol the people to be secure in their persons, houses, papers, and elfects, against unreasonable searches ;md seizures, 
shiill not be violated, imd no wanamts shall issue, but upon probable cause, supported by oath or affirmation, and particularly 
describing tlie place to be searched, 'and tlie persons or tilings to be seized. 

-\mendmenr A’ 

Xo person shall be held to answer for a capital, or otheiwise infamous crime, unless on a presentment or indictment of a 
grand iur\', except in cases arising in the land or na\ al forces, or in the militia, w'hen in actual service m rime of war or public 
danger; nor shall ',iny person be subject for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled 
in tmy criminal case to be a witness against himself, nor be deprived of life, liberpy or property, without due process of law, 
nor shtill private properw be talten for public use, without just compensation. 

.^mendment \'I 

In all criminal prosecutions, the accused sir, ill enjov the right to a speed}' ',uid public trial, b}' lui impartial jury of the state and 
district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be 
infomied of tlie nature and cause of tlie accus-ation; to be confronted w'ltli the witnesses 'against him; to h'ave compulsory 
process for obtaining wiuiesses m his favor, ;uid to have tlie 'assistance of counsel for his defense. 

-\mendmenr ATI 

In suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preseived, 
and no fact tried b\' a jurv, shall be otherwise reexamined in any court of the United States, than according to the rules of the 
common law. 

Ancndmcnr ATII 

Excessive b',iil shall nor be required, nor excessive tines imposed, nor cruel and unusual punishments inflicted. 

.Amendment 1 X 

The enumeration m tlie Constitution, of certain riglits, shall not be construed to denv or disparage otliers retained by tlie 
people. 


-Amendment X 

Tlie powers not delegated to the United States by the Constitution, nor prohibited by it to the states, are reserved to the states 
respectively, or to the people. 
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Mr. Barr. We have heard, even though this is not, as the Chair- 
man correctly points out, an impeachment inquiry, this Committee 
has the awesome responsibility to decide whether or not at some 
point in time to conduct such a momentous inquiry. It is not a re- 
sponsibility of myself, now as a private citizen. But if, in fact, the 
decision before this Committee and the American people is con- 
stitutional inquiry or constitutional silence, then by God I choose 
constitutional inquiry. 

Thank you, Mr. Chairman. 

Mr. Conyers. Mayor Rocky Anderson. 

Mr. Anderson. Thank you very much. 

Representative Pence and Professor Presser made a comment 
upon which all of the rest of their following comments was based; 
that is, that impeachment is to be limited only to those instances 
where the person being impeached exercised his or her own per- 
sonal interest above that of the Nation. That is atrocious scholar- 
ship. It does not reflect what has happened in history. It does not 
reflect what the Founders had to say or the comments made during 
the ratification convention regarding impeachment. 

Ed Firmage, who is coauthor of To Chain the Dog of War, still 
the seminal book on the war powers, wrote an article in 1973, a 
Law Review article, about substantive law of impeachment. There 
he noted that clearly charges of constitutional violations — and here 
there certainly have been many discussed — and gross abuses of 
power for illegitimate purposes should be included as impeachable 
offenses regardless of the offender’s office. 

And then Professor Firmage goes on to cite this Committee, the 
Judiciary Committee, a statement in 1926 where the Judiciary 
Committee noted that the better sustained and modern view is that 
the provision for impeachment in the Constitution applies not only 
to high crimes and misdemeanors as those words were understood 
at common law, but also acts which are not defined as criminal and 
made subject to indictment, but also to those which affect the pub- 
lic welfare. Thus an official may be impeached for offenses of a po- 
litical character and for gross betrayal of public interest; also for 
abuses of betrayal of trust, for inexcusable negligence of duty, for 
the tyrannical abuse of power, or, as one writer puts it, for a 
breach of official duties. That has been established beyond any 
doubt. 

And I would add just one thing in terms of the misrepresenta- 
tions. I would say fraud committed by — we can’t name anybody by 
name here, so I would say by the Administration or a high-ranking 
official of the Administration, and that is when this Congress and 
the American people were told about the security risks to this 
country posed by Iraq and by the case for war, we were only told 
one part of the story. We were not told, for instance, besides some 
of the reports that were noted before, about the dissents by the in- 
telligence agency within the State Department and by the Depart- 
ment of Energy, their statements in the October National Intel- 
ligence Estimate that said there is nothing to back this up about 
these aluminum tubes being used to help Iraq’s supposed nuclear 
initiative. And there certainly is nothing to this claim about Iraq 
trying to buy uranium from Niger. 
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It was right there in the National Intelligence Estimate, the 
President — excuse me, high-ranking members of the Administra- 
tion, as they were telling we the American people and you, the 
Congress, just the opposite, failed to disclose those dissenting opin- 
ions from the State Department and the Department of Energy. 
That constitutes a fraud which helped lead this country to this dis- 
aster in Iraq. 

Mr. Conyers. Professor Stephen Presser. 

Mr. Presser. I will try to be brief, Mr. Chairman. And I want 
to say I really am grateful that you are conducting these hearings. 
Socrates said the unexamined life isn’t worth living, and I think it 
will be inevitable, the Constitution requires it, that each branch of 
the government carefully guard its prerogatives and carefully make 
sure that the other branches aren’t exceeding theirs. That is the 
undertaking that you have made. I think that is laudable. 

At the same time, though, I think Professor Rabkin got some 
things that he said correct. The real question here is is the Admin- 
istration proceeding in good faith, or is it, as some have suggested, 
proceeding on a fraudulent basis for God knows what nefarious mo- 
tives? 

I don’t think that there is evidence of those kind of motives, and 
I think in particular the Minority report from this Committee with 
regard to the contempt proceedings against Mr. Bolten and Ms. 
Miers make pretty clear that this Administration has cooperated 
with this Committee to what, I think, is a fairly great extent. So 
really what you are looking for — and I stick by the definition of im- 
peachable offenses that Mr. Pence gave earlier and that I have 
tried to develop. What you are looking for is an absence of good 
faith, and I am not sure you are going to find it. 

I think, as Mr. Smith said a little bit earlier, this Administration 
has done the best it could in a difficult set of circumstances, and 
I don’t think it gives rise to impeachable offense. 

Mr. Conyers. Chairman Bruce Fein. 

Mr. Fein. You have elevated me without even an election. 

Mr. Conyers. But it is your organization. 

Mr. Fein. I think the title of this hearing speaks volumes about 
our misconception of the United States, its executive power con- 
stitutional limitations. But as Barbara Jordan said, I remember, 
many years ago in the impeachment proceedings of Richard Nixon, 
the executive has no power that we don’t give it. “We, the people” 
is the beginning of the Constitution of the United States. It is not 
whether there are limits on the executive power, it is whether we 
have given the executive power to do what he is doing. That is a 
critical element of thinking properly about our Constitution. 

Now, as said by a previous speaker that all Presidents have 
flouted law during wartime, but I think, number one, it is incorrect 
as an historical matter, but, number two, this particular war is dif- 
ferent than all others because it is permanent, it will never end. 
The definition of an end is when there will never be anyone who 
threatens an American with a terrorist incident in any way in the 
Milky Way. No one has even conceived of a benchmark that says 
the war is over. So this is permanent war, exactly what James 
Madison said was inconsistent with freedom. 
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And with regard to Presidents who spied, it is certainly true that 
they spied without warrants and had abuses. That is what led to 
the Foreign Intelligence Surveillance Act, precisely what Liz 
Holtzman explained. 

It is one thing for the President to act when there is no express 
congressional prohibition. It is quite another to say, we didn’t care 
what Congress says, the law is irrelevant to me, I can act on my 
own initiative. 

The last thing I would like to say is that with regard to the ne- 
cessity of impeachment, it was Robert Jackson, our prosecutor at 
Nuremberg, who said, if you have a principle, a precedent, that 
goes unrebuked, and it is an abuse, it will lie around like a loaded 
weapon ready to be used by any future incumbent who establishes 
an urgent need. 

If this President’s actions and claims of monarchical power — ac- 
tually supermonarchical, because if you examine our Declaration of 
Independence, the indictment against King George, III, this Presi- 
dent has claimed far more power than King George, III. But if we 
do not rebuke these powers, they then become precedents that will 
lie around like loaded weapons, a sword of Damocles over us for- 
ever. 

Then there was — it also mentioned previously about Caligula, 
and while this President shouldn’t be at all associated with that 
particular emperor — you remember one of his infamies, that he 
placed the laws very high on the walls so that no one could see 
them, and then he could trap them into violations. But we have 
had testimony before this Congress, Senator Feingold’s office, that 
shows that this Administration promulgates Executive Orders, re- 
vokes them in secrecy, and then claims they are classified so we 
don’t know whether they are in existence or not. That really betters 
the instruction of Caligula. 

Last, I won’t go on further, I do have a book called Constitutional 
Peril being published next month, and if Liz can promote her book, 
I think I can follow. Thank you. 

Well, I didn’t have a copy of it to hold up. I am so sorry. 

Attorney Vincent Bugliosi? 

Mr. Bugliosi. Yes, sir. To summarize what I believe Mr. Presser 
said, he apparently feels that President Clinton, having consensual 
sexual relations outside of marriage and lying about it, is worse 
than the Bush administration taking this Nation to war on a ter- 
rible lie, a war that has caused incalculable death, horror and suf- 
fering. 

And I would ask Mr. Presser, what previously recognized form of 
logic would allow such a conclusion? 

I would like to give you words from Mr. Bush’s own mouth that 
I think are relevant to this proceeding. January 31st, 2003, less 
than 2 months before Bush ordered the invasion of Iraq, on the ra- 
tionale that Hussein was an imminent threat to the security of this 
country so we had to strike first in self-defense. Bush and British 
Prime Minister Tony Blair met in the Oval Office with six of their 
top aides, including Blair’s chief foreign policy advisor, David Man- 
ning. After the meeting. Manning prepared a 5-page memo 
stamped, “Extremely Sensitive,” summarizing what was said at the 
meeting.” He wrote that George Bush — not Blair now — George 
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Bush was so worried about the failure of U.N. inspectors to find 
weapons of mass destruction in Iraq that he talked about three 
possible ways to, quote, “provoke a confrontation,” unquote, with 
Hussein, one of which was to, quote — this is quoting George 
Bush — quote, “fly U-2 reconnaissance aircraft over Iraq painted in 
United Nations colors, and if Hussein fired on them,” Bush said, 
“he would be in violation” of U.N. resolutions, and this would jus- 
tify our going to war. 

So Bush is telling the American people, telling the world that 
Hussein is an imminent threat to the security of this country, but 
behind closed doors, George Bush was talking about how to pro- 
voke Hussein into a war. 

Now, Chairman, may I draw an inference from this? If George 
Bush honestly believed that Hussein was an imminent threat to 
the security of this country, which is the main reason he gave the 
American people for going to war, the thought — the thought — of 
provoking Hussein into a war, by definition, would never, ever, 
ever have entered his mind. 

And I say this, that by taking this Nation to war on a lie, all of 
the killings of American soldiers in Iraq became unlawful killings 
and, therefore, murder. 

[Audience disruption.] 

Mr. Conyers. Okay, now. 

There are Members urging me to take more action than merely 
reminding our audience. 

Professor Rabkin 

[Audience disruption.] 

Mr. Conyers. All right, then. Sheehan, you are out. Yeah, good- 
bye. 

Professor Jeremy Rabkin? 

Mr. Rabkin. I wasn’t moved by having people repeat their emo- 
tional statements with more emotion, and I don’t think it will be 
useful for me to say, “Calm down,” with more emotion. It won’t get 
people to calm down. Besides that, I am not selling a book. So I 
will pass. 

Mr. Conyers. Thank you. 

Mr. Schwarz. So you yield all the time to me. [Laughter.] 

Actually, I thought Professor Rabkin usefully called our attention 
to history, but I would draw somewhat different lessons from the 
history. 

Everything up to the time of the Cold War that was done by 
Presidents in time of crisis was known. And, in the case of Lincoln, 
what he did, he said to the Congress, you know, ‘You may dis- 
approve of what I have done. If you do, please criticize me. But I 
would like you to ratify what I have done.” And they did ratify 
what he did. 

Then came along the Cold War, and we began to have excessive 
secrecy. And the great lesson that the Church Committee learned 
and that we are learning again today is, if you have secrecy and 
you have a lack of oversight, you are bound to have two things: 
one, abuse; but even more importantly, you are likely to have mis- 
takes. Because the great lesson of James Madison in the 51st Fed- 
eralist, where he said, men — we say now men and women — are not 
angels, the great lesson was, because we are not angels, the Gov- 
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eminent, in his words, must be obliged to control itself. That is 
what checks and balances mean; that is what oversight means. 

Now, the other thing that is unique about the current Adminis- 
tration is that, for the first time in American history, the Adminis- 
tration takes the position, first voiced by the Vice President when 
he was a Congressman 20 years ago and he dissented from the 
Iran-Contra report, the Administration takes the position that, like 
the British monarchs in the 17th century, the President has the 
right to break the law. If he believes that the law gets in the way 
of what he thinks are national security objectives, he can break the 
law, and he can do so secretly. 

Now, that is an enormously dangerous loaded gun, to pick up on 
that expression, that lies, unless it is squashed, that lies for future 
Presidents to take advantage of, future Presidents of either party. 

This is totally unique. Richard Nixon, only when he left office did 
he tell first the Church Committee in a rather obscure affidavit 
and then David Frost in that famous television interview that, in 
his words, “When the President does it, that means it’s not illegal.” 

But we are now in a position where the OLC’s position still is 
that the President can break the law if he thinks there is a need 
to do it, and can do so secretly. And that’s something that every 
American from either party should say is a dangerous doctrine that 
needs to be squashed, disagreed with, exposed and never accepted 
by anybody in this Government or by the American people. 

Mr. Conyers. President of Veterans for Peace, Elliott Adams. 

Mr. Adams. I will follow the model of Rabkin here. But I would 
like to — since everybody else promoted their book, I would like to 
promote my book, but I haven’t written it yet. [Laughter.] 

Mr. Conyers. I can hardly wait. 

I thank all of the witnesses. You have been extraordinarily coop- 
erative. 

We will accept into the record any additional comments, docu- 
ments or enlightening paperwork that you would like to have go 
into the record. 

Thank you all very, very much. 

And the Chair now turns to the Ranking Member, who has pa- 
tiently been waiting for his turn. We recognize him for any ques- 
tions to any of the panel. 

Mr. Smith. Thank you, Mr. Chairman. 

The witnesses have not only been unusually cooperative, they 
have been unusually voluble. And I have to say, Mr. Chairman, I 
do believe you set the record today, with eliciting 22 minutes’ 
worth of answers under the 5-minute rule. And I hope I don’t break 
that record myself. 

Mr. Chairman, I am not altogether sure that the witnesses get 
your message about this not being an impeachment hearing. By my 
account, they have used the word “impeachment” at least 30 times, 
and I think euphemisms amount to at least three times that many. 
Nevertheless, a lot of important subjects have been brought up. 

The first thing I want to do is to thank Professor Presser and 
Professor Rabkin. If you could move to a mike, I am going to direct 
some questions toward you all in just a minute. I want to thank 
you all for making a big effort to be here today, which I know is 
at some personal inconvenience but is much appreciated as well. 
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Mr. Presser, very quickly, Mr. Bugliosi seemed to have attacked 
you personally a while ago, and I didn’t know if you wanted to re- 
spond or not. 

Mr. Presser. Well, I thank you for the opportunity. 

I suppose it is not the right thing to do to relitigate the Clinton 
impeachment hearings, but Mr. Bugliosi said, I think twice, that 
they were all about lying about sex. 

They weren’t. More than half of this House believed that they 
were about obstruction of justice and tampering with witnesses and 
doing other acts that seemed to suggest no regard to the Presi- 
dent’s obligation to take care that the laws be faithfully executed. 
That is what I thought the Clinton impeachment was all about, not 
lying about sex. 

But that is over now, and we can move on. 

Mr. Smith. Okay. 

Professor Presser, then, let me ask a couple of other questions. 
First of all, have you heard any credible allegation today that you 
think amounts to any kind of an impeachable offense? 

Mr. Presser. No. 

Mr. Smith. A few minutes ago, you said that you thought the 
real problem was — or suggested that the real problem was just a 
difference of opinion, a difference of policy, and you thought that 
the same legitimate actions taken by this President had been taken 
by any other President. 

So I assume that you don’t think there is any evidence of mis- 
conduct in this Administration. 

Mr. Presser. That is my view. I think the comments about what 
other Presidents have done was probably from Professor Rabkin. 
But I think the answer to your question is still, I haven’t seen acts 
that would rise to the level of any impeachable offense. 

Mr. Smith. Professor Rabkin, now that you are at a mike, you 
have regretted strongly the tone of the debate that surrounds this 
particular subject. If you look beneath the anger and the hatred 
and the bitterness, do you see any impeachable offenses? And sort 
of a secondary question: What accounts for that — that is, the tone? 

Mr. Rabkin. Let me start with the first question, is there some- 
thing impeachable? If people believed that the President know- 
ingly, deliberately got us into a war for reasons completely unre- 
lated to national security and he did it, I don’t know, to enrich oil 
companies — I really have not been able to understand what people 
were alluding to, but they seem to be suggesting that the actual 
reasons for going into Iraq were so completely removed from na- 
tional security that he wasn’t just engaged in constructing an argu- 
ment someone might disagree with, but he was totally misrepre- 
senting what were the real reasons. 

If that were true, of course that would be impeachable. You abso- 
lutely need to defend the country against a chief executive who 
would wantonly take the country into war for illicit purposes, sure. 
But nobody has tried to explain what that conspiracy theory is; it 
is just alluded to, as if aleady well understood. 

Now, to the second thing, which is why are people so bitter, 
which I think has something to do with why they even find it plau- 
sible that such a charge is worth investigating, which just, to me, 
just seems so demented, really — I mean, you have to believe not 
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only that the President is a Shakespearean villain, right, a sort of 
lago, just pure evil. You have to believe not only that, but you have 
to believe that all through the White House there are people say- 
ing. “I think I will just cover it up, I think I just won’t let anyone 
know this,” and that seems, to me, just unbelievable. 

So I think if people are open to this view, they must be extremely 
bitter, I mean, the people making these charges. And why is that? 
I will just give you one thing that is worth reminding ourselves of, 
which is that the country has been closely divided for a long time, 
and that tends to build up, you know, a sense of frustration and 
sometimes rage. 

And here we are now, on the eve of what seems likely to be the 
third election in a row which is really, really close. I am not criti- 
cizing anyone for that; I’m just reminding people. In a situation 
like that, tempers flare, people get a little bit overwrought. And I 
think some of what we have heard here today was just over- 
wrought. 

Mr. Smith. Mr. Chairman, I have one last question that I would 
like to direct both to Professor Presser and to Professor Rabkin. 

And it is this: If we were to use the charges that we have heard 
today, the accusations that we have heard today as a standard for 
an impeachable offense, what other Presidents would also be guilty 
of impeachable offenses? 

Now, this would be a good question to ask in your classes, I real- 
ize, and allow at least an hour to respond, because it seems to me 
you have to start with the first President, George Washington, 
Thomas Jefferson, all wartime Presidents, including Abraham Lin- 
coln and all the wartime Presidents of the last century and so 
forth. 

But I would like for you to take your time and tell me what 
Presidents you feel the accusations today would apply to, if they 
were credible accusations of impeachable offenses. And, Professor 
Presser, start with you, and we will end with Professor Rabkin. 

Mr. Presser. I am probably going to be a little briefer than you 
would like. I mean, certainly you’d have to add Franklin Roosevelt 
to the list because there are allegations that he wanted to get us 
into World War II. There may be other Presidents. 

But the point I think you made in your opening statement, and 
that is, the House of Representatives has to be very, very careful 
when it comes to attempts to criminalize political decisions. And I 
think that is the real thing that you have to watch out for. 

And I think war is a matter of high politics. And I think the Con- 
stitution gives both the House and the President considerable dis- 
cretion in these areas. And I think you have to tread with great 
care when you think about them. 

Mr. Smith. Okay. Thank you. Professor. 

Professor Rabkin? 

Mr. Rabkin. Let me just give three examples that are worth re- 
minding ourselves about. 

In the Spanish-American War, President McKinley asked for a 
declaration of war on the grounds that the Spanish had blown up 
the Battleship Maine. And we discovered much later that, actually, 
they didn’t blow up the Battleship Maine. It was an accident; there 
was a faulty boiler. Did President McKinley know this? I don’t be- 
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lieve so, but he didn’t pause too closely to have a close investigation 
of this. 

In the Second World War, President Roosevelt was really goading 
the Japanese. I mean, he imposed severe restrictions on their ac- 
cess to oil. He was really goading them to attack. And then he 
didn’t take precautions that the Chief of Naval Operations urged 
on him, to move the fleet away from Hawaii where it would be ex- 
posed to attack. I do not believe he meant to have the fleet sunk. 

But it is good to remind people — I see Congressman Nadler smil- 
ing — 

Mr. Nadler. Shaking my head. 

Mr. Rabkin. Well, a lot of crazy people — you may know this — a 
lot of crazy people, not in Manhattan but elsewhere, said Roosevelt 
deliberately betrayed the country. Now, I think that was crazy, but 
there was a certain plausible basis for saying that if you were pre- 
pared to believe that a President of the United States could behave 
in such an outrageous way, which I am not. 

But I am just saying, if you take this standard of there is some- 
thing on the surface that looks suspicious and it ended badly, and 
then say, “A-ha, let’s go,” there are a lot of Presidents who you 
could ask questions about. 

And let me just give a third example quickly — Truman in 1950. 
Truman said, this is not just a dispute between North Korea and 
South Korea; this is obviously communist aggression, this was obvi- 
ously planned in the Kremlin. And that was entirely plausible. He 
probably did believe it. We know now from records that we found, 
actually, no. North Korea did this on its own, and Stalin had to 
catch up with it his Korean client. 

So we have had a number of Presidents in important situations 
say things which turned out to be false and a lot of people died. 
Sorry. 

Mr. Smith. Would you put the Vietnam War-era President 

Mr. Rabkin. Yes, there is another example. A lot of representa- 
tions by President Johnson turned out to be not quite the way he 
represented them — I am not accusing him of deliberately deceiving 
the country. But the Gulf of Tonkin resolution, there are substan- 
tial disputes now about what actually happened there, and it 
doesn’t seem to be exactly how LBJ represented it to Congress at 
the time. 

So, yes, I think that is a very helpful question. All of us should 
remind ourselves that Presidents have to act in situations where 
often there is a great deal of uncertainty. And to construe every- 
thing in the worst possible light and then say, “Someone has to be 
punished; let’s start with the President,” this makes it impossible 
for future Presidents to think calmly about what they need to do 
on the basis of limited information. 

Mr. Smith. Okay. Thank you. Professor Rabkin. 

Thank you, Mr. Chairman. 

Mr. Conyers. Jerry Nadler? 

Mr. Nadler. Thank you, Mr. Chairman. 

Let me start with a couple of observations. 

First, I think what Professor Presser and Professor Rabkin said 
are totally wrong. Impeachment has nothing to do with personal 
benefit, nothing to do with motives or good faith. That is not the 
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issue of impeachment. The issue of impeachment is, did the Presi- 
dent commit an abuse of power that would tend to destroy liberty 
or flout the structure and function of government, in particular by 
reducing or traducing a separation of powers, which is the basic 
protection of our liberty. And that is what we look to, and that is 
what the report of the House Judiciary Committee in 1974 said, 
and that is what we look to at any time. 

Secondly, let me just comment on Mr. Rabkin. If the President 
lied to Congress — and I think there is good evidence that he did — 
if the President lied to Congress in order to motivate Congress to 
go into war, he may have had a motive thinking that it was in the 
national security interest of the United States to go to war for 
some other reason which would not be persuasive to Congress, and 
therefore he lied to Congress, that would be impeachable. 

Mr. Rabkin. Maybe. 

Mr. Nadler. Because it is not up to him to decide what phony 
excuse would give Congress to do what he believed in good faith 
was the right thing to do. Because that is up to Congress to exer- 
cise its powers. 

Thirdly, we are in a very, very dangerous situation now in terms 
of our liberty. We have a President and an Administration that 
claims the power — I don’t believe the Supreme Court is going to let 
him get away with it, but that holds by one vote — to point their fin- 
ger at any person in this room and say, “You are an enemy combat- 
ant because I say so. And because I say so, we are going to throw 
you in jail forever, with no hearing, no due process, no anything 
until the war on terror is over,” six or seven generations from now 
when some President declares it over. No executive in English- 
speaking countries since Magna Carta has claimed such a power. 
So far, they have been getting away with it. It is the foundation 
for future tyranny. 

And finally, the way they have tied us in knots, the Administra- 
tion in effect says, we can — you know, they don’t put it in these 
terms, but they have asserted the power to kidnap someone off the 
streets, send them to another country to be tortured, or torture 
them themselves, or do any other illegal thing. And when you say, 
“Well, that is a crime; prosecute it,” they don’t prosecute. And 
when you bring a lawsuit, they say, “Wait, you can’t bring a law- 
suit. The case must be dismissed because it violates the state se- 
crets doctrine.” So there is no way, no remedy to any misconduct 
by the executive branch of Government, because they won’t pros- 
ecute at law. They claim executive privilege; they won’t tell Con- 
gress about it. And anybody brings a lawsuit, they claim state se- 
crets, so you can’t even get it into court. So there is no remedy to 
any abuse of power or any action whatsoever by the executive. We 
have to figure out a way around all this. 

Now, I have been quoted in the past as saying that I did not 
think impeachment was a practical remedy, though God knows it 
is deserving. 

My first question to Mr. Fein, because I heard in your testimony 
I believe you said that, in impeachment inquiry, executive privilege 
does not apply. I think it was 

Mr. Fein. That is correct. And Liz Holtzman was right there. 
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Mr. Nadler. I think you said executive privilege does not apply. 
Now, my understanding — and correct me if I am wrong, please — 
is that Congress has taken that position, but the executive branch 
has never agreed to it. And if, in fact, the Administration has gone 
so far beyond any previous interpretation of executive privilege as 
to say to Karl Rove and other people, “Don’t show up, just ignore 
the subpoenas,” and to the U.S. attorney, “Never mind the manda- 
tory language of the statute, don’t enforce the contempt citation,” 
how would we, were there to be an impeachment inquiry, effectuate 
executive privilege against the same sort of conduct? 

Mr. Fein. Simple. You do what was done in the Nixon inquiry. 
You vote on Articles of Impeachment saying it is an impeachable 
offense to refuse to comply with a request for information from the 
House. 

Mr. Nadler. So, in other words, what you are saying is they 
could have the same far-reaching claim of executive privilege in an 
impeachment inquiry as they could in any other Committee hear- 
ing, but the remedy is to vote on impeachment. 

Mr. Fein. And then they are out of office, yes, sir. 

Mr. Nadler. In other words, holding the impeachment inquiry 
doesn’t get around the executive privilege problem. But voting the 
impeachment and exactly removing them from office is the only 
thing that would? 

Mr. Fein. That worked with Nixon. 

Mr. Nadler. And that would work with a lot of other problems. 

Let me ask you a different question. Let me ask, I think it 
should be either you or — well. Professor Schwarz, you expressed 
hesitation at the impracticality of impeachment. Now, the first 
President Bush pardoned senior members of his Cabinet who were 
involved in the Iran-Contra scandal. It foreclosed any possibility of 
pursuing those individuals for their activities, no matter how law- 
less it may have turned out to have been. It also foreclosed any op- 
tion of coercing their testimony as to the possible culpability of the 
President in that. 

Now we are beginning to see suggestions that this President 
Bush had pardoned people involved in illegal torture, illegal wire- 
tapping, outing a CIA agent, and anything else. 

Does Congress need to explore changes to the pardon clause of 
the Constitution to prevent it from being abused by a President 
who may wish to prevent scrutiny of illegal acts of his own Admin- 
istration or of himself personally? 

Mr. Schwarz. You could not effect the pardon power, which is 
one of the very few things 

Mr. Nadler. I said, should we look at a constitutionality amend- 
ment? 

Mr. Schwarz. That is exclusively in the hands of the President 
unless you amended the Constitution. 

Mr. Nadler. Well, my question is, should we look at amending 
the Constitution in that respect? 

Mr. Schwarz. I think if you have a justification for it being 
abused, that is fair to look at. That is definitely fair to look at. 

Mr. Fein. Congressman, I think there is a statutory procedure 
that would deter abuses of the pardon power. That is, if you — and 
I think this would be constitutional — if the President was to use 
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the pardon power to pardon people of his Administration for al- 
leged crimes that involved abuses, it would have to be 6 months, 
8 months before his term ends, so he would clearly suffer a political 
penalty. 

Mr. Nadler. Why couldn’t it be the day before his term ends? 

Mr. Fein. Well, the approach would be the statute would try to 
regulate, not prohibit use of the pardon power 

Mr. Nadler. Oh, you’re saying 

Mr. Fein [continuing]. To say that you make him exercise the 
power sufficiently before his term ends, so he’s got to pay a political 
price, so he can’t go like Marc Rich, out the door, and pardon some- 
one and then escape any political retribution. If you forced him to 
make that decision 6, 7, 8 months before he left, then he needs to 
confront the possibility 

Mr. Nadler. Well, let me ask Mr. Schwartz and Mr. Fein, would 
a bill, not a constitutional amendment, a bill to say that the Presi- 
dent couldn’t pardon any member of his own Administration after 
6 months or whatever before the end of his Administration, would 
that be constitutional as a limitation of the pardon power? 

Mr. Schwarz. It would be a litigable matter, I would think. 

Mr. Fein. Congressman, the authority comes from article 1, sec- 
tion 8, clause 18; it is the necessary and proper clause. And what 
it says is that Congress has authority to enact all laws necessary 
and proper for the execution of any power under the United States 
or any department or officer thereof. That is, it applies to the exe- 
cution of executive power, like the pardon power, like any other 
power. This isn’t an attempt to nullify the President’s ability to 
pardon, but make certain that 

Mr. Nadler. By that theory, could Congress pass a bill saying 
that the President — a bill, not a constitutional amendment — saying 
that the President could not pardon anyone in his Administration 
for alleged crimes committed pursuant to Administration policy, for 
example? 

Mr. Fein. Well, I think that goes too far. Of course, all Constitu- 
tion law becomes matters of degree when you hit tough cases. But 
there you are eliminating the President’s discretion to exercise par- 
don at all for this particular category. And the pardon power is 
broad enough, in terms of its scope, to protect people against retal- 
iation from somebody who the President thinks has been unjustly 
hounded. I doubt that would survive. But that is different than just 
a time limitation. 

Mr. Nadler. Could I have one more question, Mr. Chairman? 

Mr. Conyers. Why, of course. 

Mr. Nadler. Thank you. 

I would like to ask former Congresswoman Holtzman: Obviously, 
we know the Framers of the Constitution established impeachment 
as one of the checks on the President under the judiciary. Nonethe- 
less, no President has ever been impeached and removed from of- 
fice. 

Part of this is because a successful impeachment requires the 
support of Members of the President’s party, which has proved vir- 
tually unattainable. In the case of the one President who would 
have been removed had he not resigned. President Nixon, it took 
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the smoking-gun tape to push Members of his party over the edge 
to the point where impeachment became a real possibility. 

As a Member of the Committee during the impeachment of Presi- 
dent Nixon, how would you approach impeachment in the highly 
charged, partisan environment we have today so that impeachment 
could be a viable option? 

Ms. Holtzman. Thank you. Congressman Nadler. I think that is 
an important question. I think the reason that the impeachment 
process worked during the Nixon impeachment was because it was 
bipartisan and because the American people had confidence that 
when both parties were involved that, even though they didn’t un- 
derstand every fact, the House was proceeding in a proper way. 

It is not correct to say that without the smoking-gun tape, im- 
peachment would not have happened. You have to remember that 
prior to the smoking-gun tape, three Articles of Impeachment were 
voted with substantial Republican or bipartisan support, including 
an article on obstruction of justice, including an article on abuse of 
power, and including an article on the President’s refusal to cooper- 
ate with the impeachment inquiry. 

When we started the impeachment process, it was not done by 
Congress. It was done because of the Saturday Night Massacre and 
the resulting outrage of the American people. That is what trig- 
gered the Congress to act. When we started, nobody knew what the 
head count was going to be on the House Judiciary Committee. It 
was partisan; you had Republicans who stood their side and Demo- 
crats who stood their side. But nobody had been in this kind of pro- 
ceeding for 100 years, and so people were feeling their way. 

How did it work? How did we bring Republicans and Democrats 
together? Well, partly, it was — and I think the Chair will remem- 
ber this — the fact that Congressman Rodino understood that the 
process had to be completely fair, so the Democrats picked for the 
Committee counsel for impeachment a Republican and the Repub- 
licans picked a Republican. So that was one way of saying, look, 
we are not going to do this on a partisan way. That was a way of 
bringing people along. 

There was no poll that was taken. There was no head count that 
was taken. We were in totally unchartered waters. And what we 
tried to do was to do it right. And, ultimately, the facts and the 
fairness of the process persuaded people on both sides of the aisle 
that this was the right thing to do. 

And it wasn’t just Republicans. You had Southern Democrats 
who had more, if you will, pro-Nixon constituents than some of the 
Republicans on the Committee, and they had to come along. How 
did you bring people along? By a fair process, by assuring — fairness 
to the President, too. The President’s counsel said, “Well, I want 
to have one witness.” We said, “Take five.” It was so that there 
were never issues that got in the way. That is what helped bring 
this process together. 

I am not saying that there is enough time to do a full-blown im- 
peachment process. But impeachment inquiry itself, handled fairly, 
completely fairly, with the full participation of the minority, so that 
no one says this process is out to get somebody, but that it is a fair 
process and if Congress uses the constitutional powers that it has, 
I think that in an atmosphere where people are willing to work to- 
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gether and you are being fair and the evidence is there and you 
have constitutional scholars supporting it, I think it can work. 

Now, maybe I am a cock-eyed optimist. Nobody would have 
thought the impeachment would have worked in 1973, that that 
process would have worked. Remember, what we were looking at 
was the Andrew Johnson impeachment. That was what was staring 
us in the face. And that didn’t work because it was partisan. And 
the Clinton impeachment didn’t work because it was partisan. But 
I think good people, working in good faith together, as we did, can 
overcome those partisan hurdles and have to for the good of the 
country. 

Mr. Conyers. Steve King? 

Mr. King. Thank you, Mr. Chairman. 

I appreciate the nonpartisan remarks from the gentlelady, 
former Congresswoman Holtzman, and with regard to the respon- 
sibilities of both sides. And I did watch intently the impeachment 
hearings in this Committee in 1998, and I could see that there was 
definitely a partisan divide. Now, there were some things that were 
irrational and illogical that took place, as referenced, I think, by 
Mr. Rabkin. 

And it occurs to me that this is the most polarized Committee 
on the Hill. It is the most political and the most polarized, ideologi- 
cally, of all Committees on the Hill. And I am trying to imagine 
a scenario by which we could have a Democrat President who could 
be brought before this Committee with this majority who would be 
subjected to this kind of scrutiny, let alone move forward with a 
vote on impeachment. In fact, I am trying to imagine if Caligula 
himself, if he were a Democrat before this Committee, could be 
even undergoing some kind of scrutiny. 

And so I appreciate the level of discretion used by the gentleman 
from New York when he said, “if the President lied to Congress” — 
a delicate statement. 

The reference has been made by Mr. Wexler and others of the 
16 words in the President’s State of the Union address, January 
28, 2003. These 16 words are this: “The British Government has 
learned that Saddam Hussein recently sought significant quantities 
of uranium from Africa.” That is the statement in question. Now, 
whether or not it turns out to be true, the question really is, did 
the President believe it at the time? Did the CIA believe it at the 
time? I have a mountain of documentation here that says the CIA 
did believe it at the time. 

But I would ask unanimous consent to introduce this now-unclas- 
sified document into the record that I referenced in my earlier re- 
marks, Mr. Chairman. 

Mr. Conyers. What is it about? 

Mr. King. This is a debrief document that was formulated — a se- 
cret document of the CIA’s debriefing of Ambassador Joe Wilson. 
And it is 8 March, 2002, the date that he testified that he was de- 
briefed. 

Mr. Conyers. Without objection, so ordered. 

[The material referred to is available on page 7 of this hearing.] 

Mr. King. Thank you, Mr. Chairman. 

And this document says within it, it says, the debriefing of 
former Ambassador Joe Wilson, upon his return of his 2-week trip 
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to Niger, sent there to draw a determination if he could illuminate 
on whether the Iraqis were seeking yellow cake uranium from 
Niger, and reading from this report, he met with former Nigerien 
Prime Minister Ibrahim Mayaki. Mayaki was the former Foreign 
Minister from 1996 until 1997. 

Mayaki did relate that in, June 1999, a businessman named 
Barka, a Nigerien- Algerian businessman, approached him and in- 
sisted that Mayaki met with an Iraqi delegation to discuss, quote, 
“expanding commercial relations,” closed quote, between Niger and 
Iraq. The meeting took place. Mayaki let the matter drop due to 
the United Nations sanctions against Iraq and the fact that he op- 
posed doing business with Iraq. Mayaki said that he interpreted 
the phrase “expanding commercial relations” to mean that Iraq 
wanted to discuss uranium yellow cake sales. 

There is more. It is in the record. I think that should be some- 
thing that could cause all of you to put the brakes on and take a 
good look at the basis for the conclusion that you have so easily 
swept to. 

And going further, again, the statement from President Bush, 
“The British Government has learned that Saddam Hussein re- 
cently sought significant quantities of uranium from Africa.” I am 
looking for a hole in that statement. “Significant” might be a word 
that one could look at and say, well, no, it wasn’t a significant ef- 
fort to seek significant quantities. 

I hold in my hand Middle East Times, dated July 7, 2008. This 
document I would ask unanimous consent to introduce into the 
record. 

Mr. Conyers. Without objection, so ordered. 

[The information referred to follows:] 
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Mr. King. I thank you, Mr. Chairman. 

This document is headlined, “Iraqi Uranium Transferred to Can- 
ada.” And it says in part, “At Iraq’s request, the U.S. military re- 
cently transferred hundreds of metric tons of yellow cake uranium 
from Iraq to Canada in a secret weeks-long operation, a Pentagon 
spokesman said Monday.” Reading further, “The yellow cake was 
discovered by U.S. troops after the 2003 U.S. invasion of Iraq at 
the Tuwaitha Nuclear Research Facility south of Baghdad and was 
placed under the control of the International Atomic Energy Agen- 
cy. Quantity: 550 metric tons.” That is a significant quantity, ladies 
and gentlemen, 550 metric tons. And it says, “With the transfer, 
no yellow cake was known to be left in Iraq.” 

So I think we have concluded now there is no sense in looking 
there any longer. We have done a pretty adequate job of loading 
550 tons of yellow cake out of Iraq. 

When I look at the statements that are made by leaders and 
depositions that have been taken, what do people believe? Sep- 
tember of 2002, A1 Gore: “We know that Saddam has stored secret 
supplies of biological and chemical weapons.” This similar state- 
ment was made — and these are by former Secretary of State Mad- 
eline Albright in February of 2003, she said “clearly has a lot of 
weapons of mass destruction”; by the Chairman of the Select Com- 
mittee on Intelligence in the Senate, Jay Rockefeller, October of 
2002; a similar statement by the Chairman of the Armed Services 
Committee, Senator Carl Levin, September 2002; Robert Byrd, Oc- 
tober 2002. The list goes on. I turn the page, and I get to Senator 
Kennedy, September 2002; and Senator John Kerry, October 2002; 
Hillary Clinton, October 2002. 

But the thing that is really interesting is Chicago Tribune pub- 
lished, July 27, 2004 — and here is a statement: “There is not much 
of a difference between my position and George Bush’s position at 
this stage,” Senator Barack Obama. 

I would ask unanimous consent to introduce this Tribune docu- 
ment into the record, Mr. Chairman. 

Mr. Conyers. I am a little reluctant to consider this document, 
but I will introduce it into the record, of course. 

[The information referred to follows:] 
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Mr. King. And out of deference to the Chairman’s, let me say, 
genteel nature, I would simply conclude and yield back the balance 
of my time. And I thank you. 

Mr. Conyers. Bobby Scott? 

Mr. Scott. Thank you, Mr. Chairman. 

It is interesting that the name of the hearing is “Executive 
Power and Its Constitutional Limitations” or, as Mr. Fein says, 
what power does the executive have? And virtually every Repub- 
lican Member in the opening statements said if we are having a 
hearing discussing constitutional limitations on power, therefore it 
must be, by nature, an impeachment inquiry. 

I would like to ask the witnesses what things, kind of, short of 
impeachment we may be pursuing. Because if we want to enforce 
laws against misleading Congress and getting us into a war, en- 
forcing the laws against torture or illegal wiretaps, or corruption 
in the Department of Justice, do we have to be talking about im- 
peachment? 

We heard, in terms of impeachment, Mr. Rabkin suggests that 
the suggestion that we have gotten into a war by misleading infor- 
mation is ideology, demented, explosive charge. Some of these, we 
know as a matter of documented fact that what was said turned 
out not to be true. 

And I think the comments from Professor Presser have been 
commented on by Mr. Anderson and Mr. Fein. And the suggestion 
that covering up a sexual affair is impeachable because it had some 
personal motivation, whereas misleading us into war, corruption in 
the Department of Justice, torture and those kind of things were 
irrelevant, I think we have discussed that. 

So I guess my question is, is there a limitation on the ability of 
the executive to provide false information to Congress that we rely 
on that gets us into a war? And if we don’t pursue impeachment, 
what else could we do if we — how do we enforce the constitutional 
limitations on the use of torture? We have had this Administration 
essentially just redefine “torture” to permit what everybody else in 
the world believes is torture. 

And we have had allegations by Republican-appointed officials 
who have accused this Administration of firing U.S. attorneys be- 
cause they refuse to indict Democrats in time to affect an upcoming 
election and suggesting that others may have kept their jobs be- 
cause they, in fact, have pursued frivolous charges. Another said 
under oath that — or, at least, she did not deny taking partisan, po- 
litical considerations into consideration in hiring l3epartment of 
Justice personnel in violation of the law. 

In our investigation of these allegations, we have been faced with 
witnesses who’ve refuse to respond to subpoenas, refuse to testify 
without immunity; others refuse to cooperate claiming unprece- 
dented privileges. 

So I guess my question is how we can enforce the limitations on 
executive power, in light of the situation we find ourselves in, with- 
out using the impeachment inquiry process. 

Mr. Fein? 

Mr. Fein. When President Nixon was under investigation by the 
special prosecutor and there was a concurrent Senate Watergate 
hearing and a House impeachment hearing, there was very deep 
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examination — I was in the Department of Justice at the time, and 
then-Acting Attorney General was Bob Bork, later a Supreme 
Court nominee — as to whether you could criminally prosecute a 
President in lieu of impeachment. 

Well, he remained in office. And it had been highlighted, in part, 
because you may recall that Vice President Agnew was actually 
prosecuted for tax evasion, and then he resigned afterwards. He 
probably would have been impeached if he didn’t resign. But the 
conclusion was that you cannot criminally prosecute a President 
who is incumbent because there is just one figure who can make 
executive decisions. You can’t have an acephalous branch, so to 
speak, unlike the possibility of prosecuting a Member of Congress 
or a Supreme Court Justice, where the institution would continue 
to function. 

But the corollary of that conclusion is that, short of impeach- 
ment, there isn’t anything you can do about a President. And that, 
in some sense, underscores the political nature of the decision. It 
is one that can’t be shirked, because there isn’t any other way to 
get at an abuse of power. 

I would just like to make one observation about the idea of mis- 
leading Congress as an impeachable offense. And this is a 
quotation from James Iredell. Now, he was appointed by George 
Washington to be on the first Supreme Court of the United States. 
He was there, if you will, at the creation, to borrow from Dean Ach- 
eson. And he was speaking to the North Carolina Ratification Con- 
vention. 

And this is what he said: “The President must certainly be pun- 
ishable for giving false information to the Senate. He is to regulate 
all intercourse with foreign powers, and it is his duty to impart to 
the Senate every material intelligence he receives, whether he be- 
lieves it or not. If it should appear that he has not given them full 
information but has concealed important intelligence which he 
ought to have communicated and, by that means, induced them to 
enter into measures injurious to their country in which they would 
not have consented had the true state of things been disclosed to 
them, in this case, yes, isn’t that clearly an impeachable offense?” 

So the Founding Fathers understood exactly the situation that 
has been alleged in this case — not necessarily that President Bush 
lied; it is clear he didn’t give the full slate of information to the 
Congress that was available regarding weapons of mass destruc- 
tion, collusion between Saddam and al-Qaeda or otherwise. And 
this is, as the Supreme Court has said, a virtual definitive inter- 
pretation of an impeachable offense because it was made by some- 
one who was there at the time, participated in the convention and 
ratification. It is not something that is concocted after the fact. 

Mr. Scott. Mr. Barr and Ms. Holtzman? 

Mr. Barr. Thank you. 

If I could, with the indulgence of the Chair, respond just briefly, 
there are, of course, a number of things the Congress can do legis- 
latively. We have touched on a number of them today, with regard 
to state secrets, signing statements, executive privilege and so 
forth. 

But I think, in answer to the gentleman’s question, at an abso- 
lute minimum. Congress cannot make matters worse, which it did 



199 


in passing recently the amendments to the Foreign Intelligence 
Surveillance Act, which not only vastly expanded the power of the 
executive branch to surveil American citizens in their own country 
without cause or without court order, but gave both retroactive and 
prospective immunity to companies that demonstrably, even from 
what little we know thus far given the parameters and secrecy 
practiced by this Administration, clearly violated the law as well. 

And Congress, not this Committee certainly but a majority of 
Members of both houses, basically have set the constitutional clock 
back considerably by caving in to the Administration on that just 
one particular instance where the executive branch has not abided 
by the law and not abided by the very clear intent and wishes of 
the Congress. 

Ms. Holtzman. Congressman, you asked a very important ques- 
tion, and I completely agree with Mr. Fein. In a way. Congress can 
pass all the statutes that it wants, and a President who doesn’t feel 
bound by the law can ignore them. That is the problem. 

Prosecution — I agree that the precedent that was set with regard 
to President Nixon is that a sitting President cannot be prosecuted. 

The Anti-Torture Act, because it carries a death penalty, has no 
statute of limitations at all in cases where death occurs in the 
course of torturous interrogations. That statute applies to any U.S. 
national. I take that to include people at the highest rungs of the 
U.S. Government. So anyone who engaged in torture where death 
resulted could be prosecuted for the rest of his or her life under 
that statute. 

The War Crimes Act similarly could apply, but Congress changed 
the terms of it and made it retroactively inoperable, in the Military 
Commissions Act. If Congress wanted to rejuvenate that act and 
make it applicable, it could remove the inoperability of it, restore 
it to its full effect. And what would happen is that people who en- 
gaged in cruel and inhuman conduct — and there is no question that 
waterboarding, for example, would fall under that — would be pros- 
ecutable, and in the cases where death resulted, there would be no 
statute of limitations, so that threat of prosecution would hang 
over them for the rest of their lives. That statute also applies to 
any U.S. national. And I take it that applies to people at the high- 
est as well as lowest rungs of our Government. 

That statute was a matter of grave concern to this Administra- 
tion. If you read the memorandum that was prepared by Alberto 
Gonzalez to the President, it reflects that was one of the reasons 
that the suggestion was made that we opt out of the Geneva Con- 
vention. 

But aside from prosecution that may be down the road, truth 
commission — I am sure there are other remedies that can be ap- 
plied — the real remedy for a President who believes that he is 
above the law and continues to act on that belief systematically is 
impeachment. And there is no running away from that. That is the 
problem. 

And so the question is, what do we do about it? What does the 
Congress do about it? And I think the American people want to see 
Congress act. 

Mr. Bugliosi. Mr. Chairman, I would like to elaborate on what 
Mr. Fein said. I make it very clear in my book that President Bush 
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has temporary immunity from criminal prosecution. But the law is 
very clear that, once he leaves office, he can be prosecuted for any 
crimes he committed while he was in office. The U.S. Constitution 
provides that. It goes all the way back to “The Federalist Papers,” 
1787, Alexander Hamilton. Once he leaves office, he can be pros- 
ecuted for any crime he committed while he was in office. 

When President Nixon resigned in 1974, there was quite a de- 
mand, as you probably know, from many people to prosecute him 
for Watergate-related crimes. I think the crimes were obstruction 
of justice, wiretapping, subornation or perjury. And this neces- 
sitated, in President Ford’s mind, pardoning him. Now, if he had 
immunity, there would be no need for Ford to intervene and pardon 
President Nixon. 

So Bush does not have immunity from prosecution for murder 
once he leaves office. And the criminal investigation of whether he 
committed murder can commence at this time right now. And when 
he leaves office, I guess it is what, January 20, 2009, they can hit 
the ground running. 

But I want to make that very clear. I have never suggested that 
he could be prosecuted for murder while he is in office. 

Mr. Conyers. Trent Franks? 

Mr. Franks. Well, thank you, Mr. Chairman. 

Mr. Chairman, I have already expressed my dismay at the focus 
of this hearing. But let me just start by saying that it seems to me 
that the big so-called issue here is that somehow the President of 
the United States either deliberately falsified information as to the 
danger that potential terrorists had for us in Iraq or that he delib- 
erately falsified their intent. So what I am going to do, rather than 
give you a lot of my own words, I am going to read some other peo- 
ple’s words. 

Former Vice President A1 Gore said, quote, “Iraq’s search for 
weapons of mass destruction has proven impossible to deter, and 
we should assume that it will continue for as long as Saddam Hus- 
sein is in power.” 

Secretary of State Madeline Albright said, “Iraq has a very seri- 
ous problem and clearly has a lot of weapons of mass destruction.” 

Senate Intelligence Committee Chairman Jay Rockefeller said, 
“There is unmistakable evidence that Saddam Hussein is working 
aggressively to develop nuclear weapons and will likely have nu- 
clear weapons capability within the next 5 years.” 

Senator Hillary Clinton said, “In the 4 years since the inspectors 
left, intelligence reports show that Saddam Hussein has worked to 
rebuild his chemical and biological weapons stock, his missile deliv- 
ery capability and his nuclear program. I voted for the Iraqi resolu- 
tion,” she said, “because I considered this prospect of a nuclear- 
armed Saddam Hussein who can threaten not only his neighbors 
but the stability of the region and the world a very, very serious 
threat to the United States.” 

John Kerry said, “I will be voting to give the President of the 
United States the authority to use force to disarm Saddam Hussein 
because I believe that a deadly arsenal of weapons of mass destruc- 
tion in his hands are a very grave and real threat to our security.” 
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Now, those were the people talking at the time, Mr. Chairman. 
Let me also, if I could, just go ahead and give us a few quotes from 
the terrorists. 

A1 Qaeda’s al-Zawahiri said, “The jihad movement is growing 
and rising. It reached its peak with the two blessed raids on New 
York and Washington. And it is now waging a great heroic battle 
in Iraq, Afghanistan, Palestine and even the crusaders’ own home.” 

Al-Manar said on BBC, “Let the entire world hear me: Our hos- 
tility to the great state, America, is absolute. Regardless of how the 
world has changed after September 11, death to America will re- 
main our reverberating and powerful slogan” — death to America. 

Osama bin Laden’s chief deputy, al-Zawahiri, said right after 9/ 
11 took place, in his book, quote — the book is “Knights Under the 
Prophet’s Banner — ”A1 Qaeda’s most important strategic short-term 
goal is to seize control of a state or part of a state somewhere in 
the Muslim world. Confronting the enemies of Islam and launching 
jihad against them require a Muslim authority established on Mus- 
lim land. Without achieving this, our actions will means nothing.” 

Osama bin Laden himself said, “The most important and serious 
issue today for the world is this third world war. It is raging in the 
land of the two rivers, Iraq. The world’s millstone and pillar is in 
Baghdad, the capital of the Caliphate.” 

Mr. Chairman, if the majority is correct here today, that winning 
the struggle against terrorism has nothing to do with Iraq, then I 
wish to God they would tell the terrorists, because they don’t seem 
to understand. 

And the bottom line here is that we have focused so much on 
these fairy tales that we are missing our primary goal here, which 
is to protect the American people and their constitutional rights. 

And I would suggest, Mr. Chairman, if terrorists do have their 
way at some point, I hope the majority has some better explanation 
than what I have heard today for focusing in this direction rather 
than what our primary responsibility is, which is protecting the 
American people and their constitutional rights. 

And with that, I would suggest that the greatest failure of the 
Administration — and I don’t suggest it was their fault, but, I mean, 
if there was a failure of the Administration, it was allowing 9/11 
to occur. There is the failure. And this President tried to respond 
by doing everything he could to protect the American people. 

And I want to ask Mr. Rabkin, I want to ask you, before I get 
a little overwrought here, where do you think that Presidents fail 
us more, where are they more impeachable, in failing to protect our 
country or in what the President has done here in doing everything 
he could, within the bounds of the Constitution, to protect us from 
terrorists? 

Mr. Rabkin. I wouldn’t claim to be an expert on what is or isn’t 
impeachable. You should ask Professor Presser. 

But I remember this, that when President Truman was delib- 
erating whether to use the atomic bomb, he was told by his Sec- 
retary of State — what was his name from South Carolina who was 
on the Supreme Court afterwards? 

Mr. Fein. Jimmy Byrnes. 

Mr. Rabkin. James Byrnes, who was subsequently Justice of the 
Supreme Court, so presumably had some authority to interpret the 
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Constitution. And he said, “If the American people find out that 
you had this weapon and you failed to use it, they will demand 
your impeachment immediately.” 

And I don’t know, mayhe that was not right, hut I think we 
should all remind ourselves that the President does feel, and right- 
ly feels, an intense responsibility to see that the country is safe. 
And for a President who just had, whatever it was, 3,000 people 
killed in September of 2001, he had to have felt that very intensely. 
And we should just try to factor that into our understanding. 

I don’t know whether really we would impeach somebody for 
military failure. But we would certainly say, “You’re incompetent 
and shouldn’t be President,” and we would curse his name. 

Somebody said earlier that Bush was the worst President. I 
think clearly the worst President was James Buchanan, who al- 
lowed the country to fall apart on his watch. 

Mr. Franks. Mr. Chairman, part of the question, of course, was 
rhetorical. I was simply suggesting that somehow we are going 
after this President for trying to protect us and we are missing the 
whole issue here. And if terrorists do hit us again, I think that we 
are all going to be pretty ashamed of what we have done here 
today. 

Mr. Schwarz. You know, could I just say something, Mr. Chair- 
man? 

Let’s accept both the question and the answer. But the problem 
is that the tactics that have been used in the name of defending 
the country have actually made us less safe by trashing, by under- 
cutting our values. Using torture is not something which Ameri- 
cans should 

Mr. Gohmert. Mr. Chairman, I’d ask that we proceed with reg- 
ular order instead of allowing the witnesses to dictate the proce- 
dure. If we are going to have witnesses get final arguments after 
each Member of Congress has their time, then we should be able 
to respond in rebuttal. 

Mr. Conyers. Does Mr. Franks have any objection to Mr. 
Schwarz making his statement? 

Mr. Franks. Mr. Chairman, I don’t have any real objection. But 
the idea that — it doesn’t really go to my question in any way. And 
the bottom line is here I am astonished at our lack of priority on 
the real issue here. 

Mr. Conyers. Well, it sounds like you have objections. [Laugh- 
ter.] 

Mr. Franks. Mr. Chairman, if it is all right, I will go ahead and 
yield back. 

Mr. Conyers. All right. 

Mel Watt? 

Mr. Watt. Thank you, Mr. Chairman. 

And I guess the only thing I can say in response to Mr. Franks’ 
comments is what I have often said after having voted against var- 
ious iterations of the PATRIOT Act. If the President and Attorney 
General Ashcroft — later Attorney General somebody else, later At- 
torney General somebody else — is protecting me against terrorism, 
who is protecting me against them? [Applause.] 
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So that’s kind of where I come down on that. If you trash the 
Constitution in the name of protecting me, I’m not sure I want to 
be there. 

Mr. Conyers. Well, maybe the gentleman should yield to Mr. 
Schwarz then. 

Mr. Watt. No, no. I’m not — I wasn’t trying to pursue that be- 
cause it wasn’t even where I was going. I just happened to be the 
next in line after Mr. Franks, and it seemed to be to be an appro- 
priate response. 

I want to do two things. Number one, I wanted to welcome our 
former colleague Representative Barr back. In his absence, on sev- 
eral occasions in this Committee, I have longed for the day that he 
would be back here. We had our differences when he was here, and 
sometimes he strayed from some of these principles. But I can tell 
you, there has not been anybody on that side of the aisle who has 
stepped into that void to defend the Constitution since he left. And 
I want to thank him for that. 

I want to thank the Chair for having this hearing today. It is not 
an impeachment hearing. But it is the most important hearing, I 
think — in fact, I was on a 2:05 flight, moved back to 3:30, moved 
back to 5:25, so that I could continue to participate. And this is the 
most important issue that we could be exploring at this time. 

I am on record, much to the dismay and disenchantment of a lot 
of my constituents, of saying that I am not going to lead a charge 
for impeachment. I will read you what my standard letter says. It 
says, “As a member of the House Judiciary Committee, I would cer- 
tainly be an active participant if such a resolution is considered 
and I would consider their input.” 

And then I go on to say, “I share your frustration about the Vice 
President or the President’s decisions on many policy matters. 
However, I served on the House Judiciary Committee during the 
impeachment proceedings against President Clinton and received 
valuable lessons about how high the impeachment standard is and 
about how an impeachment can distract from other important work 
of the American people.” 

“Our Founding Fathers intentionally set an extremely high con- 
stitutional standard for impeachment to assure that impeachment 
could not be routinely used for political or policy disagreements or 
as a substitute for political participation. Additionally, as a prac- 
tical political matter, it is clear to me that we would not have suffi- 
cient votes in the House or Senate at present to do a successful im- 
peachment.” 

Now there are practical considerations. 

All of those things have really been talked about by this panel 
in one way or another. 

But I will tell you, I remember sitting in this Committee; the 
Chair has been here three times on impeachments. And in the dis- 
tractions of all the cameras rolling and everything, I sat beside my 
good buddy. Representative Bobby Scott from Virginia, and we 
would, in the quiet of those moments when the cameras were pro- 
jected everywhere, debate whether we would be making the same 
decision if this were a Republican President or a Democratic Presi- 
dent. 
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And it is clear to me that the allegations here are substantially 
more substantive than the sexual allegations that were being made 
against President Clinton. 

And obviously, Mr. Presser has a different standard now than he 
possibly had earlier. But I don’t think that ought to be the stand- 
ard. I really don’t, because I thought the Republicans were wrong 
when they did it then. 

I don’t say we would be wrong if we did it now. But I am firmly 
convinced that it would so distract us. I am convinced that we 
couldn’t have a fair, bipartisan evaluation of this issue in this envi- 
ronment. I am convinced that we couldn’t get to the end of it be- 
tween now and the end of the year. I am convinced that it might 
even distract from the most important thing that my good friend 
Bob Barr said, which is, you know, each subsequent President 
starts from the standard that the prior President has set. I aspire 
to a different set of standards, and I hope the next President of the 
United States doesn’t live up to that prediction that my good friend 
Bob Barr has made. 

I hope we can raise the standard back to some element of reason- 
ableness. And perhaps maybe we can go back in a different time 
and place and do what Mr. Schwarz has suggested or indict or 
prosecute the President. But I don’t think, as a practical matter 
and maybe my obligation is different than practical politics under 
the Constitution, and if somebody brings the resolution, I am going 
to be right here every step of the way. But I would have to say I 
am not going to be — I am going to say the same thing that I say — 
I am not going to be leading the parade right now. 

And I guess once somebody is out of office, you can’t impeach 
him. But we need — we definitely need to raise the standard. And 
that is the aspiration I have when I say I don’t want this to be a 
substitute for political participation. I want the American people to 
impeach this President in November of 2008 and this whole Ad- 
ministration and all of its concepts that have been associated with 
it, including the notion that the President can protect me from ter- 
rorists by doing whatever in the hell he wants to do. 

Mr. King. Mr. Chairman? 

A parliamentary inquiry? 

Mr. Conyers. Yes, the gentleman will state his inquiry. 

Mr. King. I would just ask the Chairman if you have a predicted 
time on when you might be seeking to conclude this hearing so 
those that are planning to travel today, like Mr. Watt, might be 
able to make their plans. 

Mr. Conyers. Well, as soon as we finish having all the Members 
make their inquiry and not a minute later. 

Mr. Watt. I would yield it back, Mr. Chairman. 

Mr. King. I thank the Chairman for that definitive response, and 
I will help you proceed accordingly. 

Mr. Conyers. Mike Pence. 

Judge Louie Gohmert. 

Mr. Gohmert. Thank you, Mr. Chairman. 

And I appreciated some of the testimony here today. I am often 
a little surprised how free some people feel when they come before 
a Committee in Congress to testify when we have heard people say 
misleading Congress is an impeachable offense. But, you know. 
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making brash statements without adequate support ought to be a 
pretty serious matter when you are testifying here in front of the 
Committee and in front of the world. 

Now my friend Mr. Jones, we disagree strongly on some things, 
but I like his idea that if there is going to be a signing statement 
it ought to at least be made public in 3 days. I would say simulta- 
neously. So I will talk to my friend Mr. Jones about pushing that 
issue. 

We have had a number of concerns. I was very concerned about 
the National Security Letter abuse, when we found out that had 
happened. There is no evidence whatsoever that the President 
knew that was going on. The FBI Director said he took full respon- 
sibility, and there were no consequences there. But I was also one 
who fought for — one of the Republicans who fought very strongly 
for sunsets on the PATRIOT Act, because I believe we needed that 
kind of safeguard on those kind of powers. 

But we come back to some of these brash allegations. You know. 
President Clinton was in office for 8 years. George Bush was in of- 
fice for about 8 months, and we know, looking in retrospect, that 
the World Trade Center was bombed in 1993. That was an act of 
terrorism. It was an act of war, just like the act of war when our 
embassy was attacked in 1979, was actually an act of war, and we 
didn’t see it for what it was. 

Now, the attack on the World Trade Center, unsuccessfully — 
even though people were hurt, people were killed — the plans soon 
began to try again. Now, I have a hard time blaming President 
Clinton for not suspecting that there were radical Muslim elements 
out there who wanted to destroy the United States, because eveiy 
time — I believe every time President Clinton committed troops, it 
was, well at least most every time, it was to help Muslims against 
Christians. How was he to know that there was a radical element 
out there all the time that he was helping Muslims in their effort 
against Christians, that he had Muslims that were planning on at- 
tacking him? That was so grossly unfair. 

So I know people keep saying over and over, he lied about — the 
President lied about weapons of mass destruction. The President 
lied about weapons of mass destruction. The Secretary of State lied 
about weapons of mass destruction. And we have heard the quotes. 
If he really lied about weapons of mass destruction, I say it is time 
to forgive President Clinton and Madeleine Albright and move on. 
Let’s forgive them for the lies and move on. It is not constructive 
at this time to keep blaming President Clinton for lying about 
them. And if George Bush was so naive that he would accept those 
representations that were passed on to him by the Clinton adminis- 
tration, then, okay, he gets blamed for being too naive in accepting 
all those representations. 

But if you bring this timeline back to what really happened, you 
come back to Joseph Wilson. And in February of 2002, his wife 
said, oh, I never suggested him. She is under oath saying that. And 
when we finally got the e-mail, it turns out she says in her e-mail, 
my husband is willing to help if it makes sense, but no problem if 
not. End of story. 

Well, it wasn’t end of story because she goes on, my husband has 
good relationships with both the P.M. and the former minister of 
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mines, not to mention lots of French contacts. And then she goes 
on down, however, my husband may be in a position to assist. Of 
course she suggested that. And that was untrue to say otherwise. 

And then he went to Niger. And what people don’t realize, Octo- 
ber of 2002, he wrote an op-ed in which he said he was urging that 
we not go in and attack Saddam, that we just try to get him to ac- 
cept inspections. And he said, one of the strongest arguments for 
military-supported inspection plan is that it doesn’t threaten Sad- 
dam with extinction, a threat that could push him to fight back 
with the very weapons we are seeking to destroy. 

There was no mention that he didn’t have weapons of mass de- 
struction. It was not until many months later, after the United 
States had gone into Iraq, and we found that his good friends and 
contacts in France had been making great deals of money by cheat- 
ing on the Oil-for-Food scandal. So we took France out of the head- 
lines when he came forward and said, well. Bush lied, I told them 
there were no weapons of mass destruction. That was not sup- 
ported by the evidence, wasn’t supported by the CIA notes. It 
wasn’t supported by his op-ed. And yet he turns on the President 
and gets a lot of celebrity out of it. 

But I think it is time to move forward. And in response to the 
issue of, is there a more important issue than this, we heard in this 
room this week the Attorney General of the United States say, be- 
cause the Supreme Court has put us in the position virtually to re- 
lease, or the threat of releasing terrorists on American soil because 
of the ridiculous decision in the Boumediene case, we have got to 
do something to fix that. Even though, as both Justice Roberts and 
Scalia pointed out, they pulled a bait and switch. We did what the 
Supreme Court asked us to do, and then they said it was unconsti- 
tutional. That is something that would be important to very quickly 
deal with. 

And I see I am out of time, so I yield back at this point. 

Mr. Conyers. Zoe Lofgren. 

Ms. Lofgren. Thank you, Mr. Chairman. 

This has been a very helpful hearing. Just some of the comments 
that have been made I wanted to deal with. 

I voted against the FISA bill, but I do want to stick up for some 
portions of it. I very much objected to the retroactive immunity pro- 
visions of that act. But it does increase the opportunity for over- 
sight by the Congress. And if we utilize that new authority, that 
is going to be a very significant element in making sure that, in 
the future, activities that do not comport with the Constitution are 
curbed. And that has been rarely discussed in the public debate 
over this, which is why I am raising it now, because I think it is 
a very important thing, in addition to the expansion of fourth 
amendment protections for Americans when they are outside of the 
United States. 

You know, I remember I was watching Congresswoman 
Holtzman and watching Congressman Conyers as a young staffer 
back in the Nixon impeachment. And certainly the articles were 
adopted as Congressman Holtzman described. But I remember that 
the senior Members of the Committee on the Republican side were 
really not on board until Chuck Wiggins, I will always remember 
the look on his face when he found out that the President, Presi- 
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dent Nixon, had not been telling him the truth. And when the 
truth came out, he was an honorable guy and an honest conserv- 
ative, and the look on his face when he found out that his faith in 
his President had been betrayed will always be with me. It was a 
bipartisan group that came together in the Congress. We will never 
know whether the full House would have approved the articles of 
impeachment or not, but certainly you can see here today that we 
are not in the same spot in this Congress that that Congress was 
in. 

And so there has been a discussion of whether, as a practical 
matter, impeachment is a remedy available to this Congress. In ad- 
dition to where we are as a Committee and a Congress, there is 
the element of time. It is almost August. And I recall really the 
substantial months-long efforts to acquire evidence and review it. 

And so my real question is, assuming just for the sake of argu- 
ment that we are not in an impeachment mode, we have a very 
strong need to set things right. I have a bill to extend the statute 
of limitations for any President for the number of years that they 
have served in office just automatically as a matter of just good ju- 
risprudence. But whether that will pass I do not know. I think it 
should. 

But how do we set this right? I mean, “I told you so” really isn’t 
very helpful. It is very unsatisfying. When we provided for, essen- 
tially, suspension of habeas corpus, I pointed out in the House de- 
bate that we don’t have the authority to do that except in cases of 
rebellion and invasion, which is exactly what the Court found later. 
I remember telling the White House that they lacked the authority 
to establish the military courts. It is only Congress in article III, 
section 1, that may from time to time establish inferior courts. But 
being right doesn’t do me any good. 

I am intrigued by, Mr. Schwarz, by your suggestion that we have 
commissions, that we have maybe a truth-and-reconciliation effort 
that would really dig in to find out, we know some of the offenses, 
but to find out the things we don’t know and set a course to read- 
just. It is not just the legislative branch that has been pushed and 
trampled, but it has also been the judicial branch — and it is a very 
conservative court — to rein in the executive so that, once again, we 
have a functioning three-branches-of-government system. How 
would we enforce the findings against the executive in a three- 
branch truth-and-reconciliation commission? 

Mr. Schwarz. If there is such an inquiry that I believe the next 
Congress and the next President should promptly put in motion, 
then it will have a responsible inquiry, which does take a lot of 
time. I mean, from the Church Committee, it took us 15, 18 
months. 

Ms. Lofgren. If I may, I think there is some benefit in having 
the commission not be the Congress, but having it be some experts 
and acknowledged people so it is not a partisan issue. It could 
never be claimed to be partisan. 

Mr. Schwarz. That is what I recommend, actually, that it be 
something like the 9/11 Commission, where the President and the 
Congress appointed people from American society who understand 
the Constitution, who appreciate the importance of both protecting 
ourselves and keeping our constitutional checks and balances work- 
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ing. I think it would work well. It is not easy to do. But the 9/11 
Commission did a good job. And that would free the Congress to 
work on the many things that also have to be addressed, like se- 
crecy and state secrets. 

Ms. Lofgren. Right. Legislative efforts. 

Mr. Schwarz. Legislative matters. 

Ms. Lofgren. Let me just ask Congressman Barr, and it is good 
to see you here again, let’s say that through hard campaigning and 
maybe a little luck, you become our next President. What would 
your effort be to restore the checks and balances? What would you 
recommend as a course of action? 

Mr. Barr. Well, it is hard to know where to start. We have 
touched on every single area that the policies in the Barr adminis- 
tration would be quite different from those under the current Ad- 
ministration. The doctrine of state secrets would not be employed 
to hide embarrassing or improper acts by an Administration. It 
would not be used to thwart the legitimate complaints seeking re- 
dress by American citizens for wrongs committed against them by 
the government. 

Signing statements, you know, I certainly would accept the chal- 
lenge laid down by your colleague, my former colleague, Walter 
Jones. Signing statements would not be employed to undercut the 
will of the Congress and to move forward the notion that the execu- 
tive branch is above the law. 

Executive privilege would not be used as a shield behind which 
to hide embarrassing or political information legitimately sought by 
the Congress. The commander in chief power would be returned to 
its proper place, and that is not the power to make or run — make 
war or run the Armed Forces, but simply to carry out the adminis- 
trative duty of serving as the chief and top officer in the military. 
The FISA law would be adhered to. And I would seek legislation 
to undo what I consider the unwarranted and constitutionally dam- 
aging expansion of foreign intelligence surveillance gathering on 
American citizens in their own country reflected in the legislation 
that was just passed by the Congress. 

And then we would look at my next week in office. 

Ms. Lofgren. Thank you, Mr. Chairman. 

I think my time has expired. 

Mr. Conyers. Dan Lungren. 

Mr. Lungren. Thank you very much, Mr. Chairman. 

And I thank the gentlelady from California, making reference to 
the late Chuck Wiggins, who truly was a wonderful Member of this 
Committee and later served on the Ninth Circuit. 

Although when you refer to him as an honest conservative, in my 
family that is considered a redundancy. 

Ms. Lofgren. I see. 

Mr. Lungren. I appreciate that. 

Ms. Lofgren. I always respected Congressman Wiggins. 

Mr. Lungren. With former prosecutors, such as former Con- 
gresswoman Holtzman and Vincent Bugliosi, here, I appreciate the 
contributions you made to the criminal justice system in the past. 

The only thing I would observe is that I know both of you being 
very valuable members of the prosecution bar in the past under- 
stand the importance of not overcharging cases. And one of the con- 
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cerns I have here is this is tantamount, in my judgment, to over- 
charging in a case. And we run the risk of criminalizing political 
disputes. And I am not sure that is in the best interests of this 
country. 

And let me just reflect on a couple things. During World War 
One, as I recall reading history, Woodrow Wilson had cartoonists 
imprisoned because they published cartoons critical of our troops 
during that time. He thought that was offensive and harmful to 
troop morale. 

I was privileged to serve on a national commission that reviewed 
the treatment of Japanese nationals and Japanese Americans dur- 
ing World War II. And the executive order issued by President 
Franklin Delano Roosevelt caused hundreds of thousands of Japa- 
nese Americans, Japanese nationals to be put into camps, removed 
from their homes. Not so coincidentally, many of them lost their 
property. 

I remember after the election in 1960, when Richard Nixon re- 
turned to California, he was immediately subjected to IRS audits. 
Some suggested that that was political in nature. We know the sto- 
ries of the wiretapping of the great civil rights leader Martin Lu- 
ther King, and that LBJ seemingly revelled in listening to those 
things. And does anybody suggest that we should have impeached 
those Presidents for those actions, as erroneous and improper as 
they may have been? And how does that sit with the allegations 
I have heard here that this Administration has trampled on the 
Constitution worse than any others? 

That is not to absolve Administrations of improper conduct, but 
it is the question of whether impeachment is the proper tool that 
we ought to use. 

And I wonder, Mr. Rabkin, Mr. Presser, if you might first start 
off by reflecting on that. That is, I believe the impeachment is a 
strong and important tool of the legislative branch, but I think it 
ought to be used judiciously. Otherwise, its importance is undercut, 
but more importantly it becomes a distortion of the tension be- 
tween the branches of government that are justifiably placed there 
by the Constitution. Yes, sir. 

Mr. Presser. It is difficult to add much to what you said. I think 
you laid out the problem very nicely. Impeachment is a tool. 

[Audience disruption.] 

Mr. Lungren. Mr. Chairman, you know, that is about the fifth 
time we have had a reaction. We have people in the audience who 
have signs that, under our rules, are inappropriate to be here. And 
I wish that the Chairman would have the Rules of the House re- 
spected and enforced. 

Mr. Conyers. Well, I will instruct the staff and the officers to 
ask anyone with such signs to either remove them or leave the 
hearing room from this point on. 

[Audience disruption.] 

Mr. Conyers. Will everybody that wants to leave leave? Every- 
body that wants to leave is excused. 

[Audience disruption.] 

Mr. Conyers. Let’s leave. 

[Audience disruption.] 

Ms. Jackson Lee. Don’t do that. 
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[Audience disruption.] 

Mr. King. Mr. Chairman, if we can’t maintain order, you do have 
the authority to recess this hearing. And I would suggest that if 
it can’t he maintained, you do that. 

Mr. Lungren. Could Mr. Presser now answer, Mr. Chairman? 

Mr. Presser. Sure. Impeachment is a remedy that is available 
to the House when it believes that a President is corrupt and can’t 
or won’t do his job. 

It strikes me that the question before you here is, do you have 
a President who acted in good faith to carry out the responsibilities 
of his office or do you have somebody who, as was suggested before, 
simply wasn’t interested in doing that? I think your choice is pretty 
clear here, as you have indicated. 

Mr. Lungren. Mr. Rabkin? 

Mr. Rabkin. Let me say something a little different. 

I agree with what you said, but I think if people really are deter- 
mined on accountability, they should remember that the President 
doesn’t do anything alone. If you think there have been abuses over 
signing statements, you think there have been abuses over not re- 
ferring things to the FISA court, you can impeach the Attorney 
General. You can impeach the White House Counsel, I think. You 
could certainly impeach a lot of other officials whose offices are cre- 
ated by statute. 

I am not saying that is a great idea. But it is just not true that 
there is no recourse other than impeaching the President. The im- 
peachment clause applies to executive officers — actually, to “officers 
of the United States.” So it is not true that the House is powerless. 
And I think the reason why we are talking about impeaching the 
President is that a lot of people find it extremely titillating to talk 
about impeaching the President. But there are recourses short of 
that. And if you wanted to focus responsibility, you could do it. 
Let’s see if there is a majority of the House interested in doing it. 

Mr. Lungren. Thank you, Mr. Chairman. 

Mr. Conyers. Sheila Jackson Lee. 

Ms. Jackson Lee. Thank you very much, Mr. Chairman. 

I want to associate myself with the words of my colleague from 
California. This is an enormously important hearing. It is creating 
a legislative and congressional record for what I have maintained. 
And I am so glad that Bruce Fein mentioned the previous holder 
of this seat, who really captured not only the sentiment of the Con- 
stitution but really the hearts and minds of Americans when she 
reminded them, the Honorable Barbara Jordan, that this is an in- 
stitution of We the People. 

And I would like to characterize my questions in the context of 
preserving the institution that I think our Founding Fathers, in 
their wisdom and intellect, and the scholars that helped write the 
legislation, when I say that self-imposed scholars, the Constitution, 
were very concerned about. 

And I think Mr. Fein, your eloquent recounting of the elimi- 
nation of His Excellency and your Honor really do point to what 
America is all about, and that is the protection of the rights of sim- 
ple people. And I don’t say that in any negative terminology. 
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So I think it is important to note, if I might, Mr. Chairman, I 
would like to ask unanimous consent to put into the record a draft 
of H.R. 264, please. 

Mr. Conyers. What is the title of that? 

Ms. Jackson Lee. That is the title is. Congressional Lawmaking 
Authority Protection Act of 2007 and 2008, regarding signing state- 
ments. 

Mr. Conyers. Without objection, so ordered. 

[See Appendix, page 462.] 

Ms. Jackson Lee. Thank you. 

In the discussion of signing statements, I want to make sure we 
now have a vehicle to move forward, legislation that I have offered 
regarding signing statements. And I know others have been sug- 
gested as well. 

But I would like to put it in the context, if I can pose my ques- 
tions around my premise of protecting the Constitution, that there 
may be a number of vehicles that we might use. First, I want to 
say to the Chairman, a series of abuse-of-power hearings, and I 
know how challenging it is for us to issue subpoenas, but to im- 
press upon the Congress the importance of subpoenaing Karl Rove, 
as we have done, and to utilize, as we want to do, and to utilize 
the subpoena power, because it is in the context of protecting the 
American people. 

And I think there have been crucial fractures, Mr. Presser, that 
really look to the question of whether the American people have 
been protected. And whether or not we define it as high crimes and 
misdemeanors, which frankly I do believe we have a very firm 
basis of suggesting high crimes and misdemeanors, because the in- 
quiry made — the impeachment inquiry made in this body, the Judi- 
ciary Committee, is what it is, is a prosecutorial approach. It is the 
indictment. It is the question of determining whether we move for- 
ward. And then the trial is held in the Senate. So, in essence, we 
are giving the, in essence, defendant or defendants the opportunity 
to be heard. Why in the world would we be afraid of allowing the 
prosecutorial approach to go forward? 

I think timing is an issue. But if I might, so to clarify that we 
should not be intimidated by the process or time, that what we are 
doing is not personalizing this. I have no angst against a personal 
individual, as we have tried to use the name of President Clinton, 
and Franklin Delano Roosevelt, and President Johnson. This is not 
a personal question. This is a question of protecting the institution 
and the Constitution. 

Now let me go back and pay tribute to those who have lost their 
lives on the front lines of Iraq and Afghanistan, and to pay tribute 
to the veterans who are here. But in the memory of those who lost 
their lives in Iraq, this is the question that I want to raise: One 
of the oaths of office says to take care that the laws be faithfully 
executed. And our colleague. Congressman Kucinich, has included 
those very, very precise words in one of his articles. And so if I 
might, one of the premises of this whole issue of the Iraq war was 
the representation of the government, the Administration, the com- 
mander in chief, the presentation made before the United Nations, 
what I believe is ignoring 2002, where we gave the President the 
right to use force if all other things didn’t work. 
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Mr. Fein, can you help me with juxtaposing the representations 
that were made, the players in the representation, and article I, 
section 8, about Congress declaring war? But just focus there as to 
whether or not our duty to, if you will, protect the institution on 
behalf of the people of the United States, is there some merit there 
as we might look at those facts? 

Mr. Fein. Yes. James Madison said that a people who mean to 
govern themselves must arm themselves with the power that 
knowledge and information gives and that a popular government 
without popular information is a farce. 

And obviously, the Congress of the United States is making its 
deliberative choice to authorize war or not based on information in 
the hands of the executive branch. And as I explained earlier, 
James Iredell, who was a Founding Father, subsequent member of 
the U.S. Supreme Court, made it very clear that it would be an im- 
peachable high crime and misdemeanor to withhold information 
from Congress that, if they had known about, would have caused 
them to decide differently on a matter of war and peace. This was 
unambiguous. He wasn’t a Democrat. He wasn’t a Republican, he 
was just a Founding Father interpreting a document that he had 
helped fashion. 

Now based upon the Administration’s own former occupants of 
office, including George Tenet and others who have served in the 
CIA that have not been denied by this Administration, there was 
withheld from this Congress strong information that Congress had 
a right to evaluate on its own, not just based upon President Bush, 
that undercut the idea that there were weapons of mass destruc- 
tion in Iraq that the President held out as a justification for Con- 
gress to authorize war and that al-Qaeda was in cahoots with Sad- 
dam Hussein. And these are — this is information that comes out 
from Bush administration officials. Now, it may be true that has 
been quoted by Congressman King that Madeleine Albright or Al- 
bert Gore made statements that Iraq has this kind of — these kinds 
of weapons or collusion. But what was their information based on? 
I have no doubt that President Bush didn’t say, come and survey 
all of our documents. They got the same briefing, I am sure, that 
everybody else got. That was the same one-sided, distorted infor- 
mation. And to say this characterization isn’t out of — this is out of 
Bush administration officials themselves. And it seems quite clear 
that the declaring war function is corrupted if the President has 
complete control over the information flow and gives you part of 
the story but not all of it, because the power to declare war means 
you get to make your own independent evaluation of what to be- 
lieve or not, just not what the President wants you to hear. 

Ms. Jackson Lee. And any of that could bear on — just if we were 
in an inquiry, could bear on treason to the extent of how you un- 
dermine the infrastructure of government and could also lay the 
precedent for say, for example, an attack on Iran. So we are for- 
ward thinking when we do this kind of inquiry, are we not? 

Mr. Fein. Of course. Suppose there is conflicting information 
about whether Iran in fact has a nuclear weapon. And there is just 
one snippet and says, oh, all the information I am giving you sug- 
gests that there is a nuclear weapon and they are about ready to 
launch an attack against Jerusalem. There is volumes of informa- 
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tion otherwise, but that is all suppressed. So you only hear part of 
the story. That clearly in my judgment is an impeachable offense 
under the standard of the Founding Fathers, not under the stand- 
ard of anybody who came afterwards with partisan axes to grind. 
James Iredell didn’t have any grudge against a Republican or Dem- 
ocrat. He was seeking to defend the Constitution. 

Ms. Jackson Lee. Maybe Mr. Bugliosi, who has commented on 
this, would add to the framework of what you are 

Mr. Bugliosi. Yes. I want to respond 

Ms. Jackson Lee. Thank you, Mr. Fein. 

Mr. Bugliosi [continuing]. On this whole issue of weapons of 
mass destruction that Congressman Franks and Gohmert talked 
about. In this book of mine here, “The Prosecution of George W. 
Bush for Murder,” believe it or not I do not say 

Mr. Franks. Hold it higher. 

Mr. Bugliosi. You want me to hold it higher? 

Mr. Franks. Hold it way up. 

Mr. Bugliosi. You are being funny now, aren’t you? You are 
being funny. Okay. 

Ms. Jackson Lee. Mr. Bugliosi, you may continue. 

Mr. Bugliosi. Yes. Believe it or not, I do not say in this book 
where I am asking that George Bush be prosecuted for murder that 
he lied about weapons of mass destruction. 

Actually, he did lie about weapons of mass destruction, but that 
is not why I am saying he should be prosecuted for murder. The 
evidence that he lied about weapons of mass destruction, by the 
way, which is not the basis for this book, are right in front of me. 
I have it right here. Here is the evidence. This document here is 
the National Intelligence Estimate. I didn’t name it before. I talked 
about a classified report. This is it right here. October 1st, 2002, 
classified NIE report. It is called Iraq’s Continuing Programs of 
Weapons of Mass Destruction. In this document right here, the CIA 
and 15 other U.S. intelligence agencies use words like this, “we as- 
sess that” or “we judge that” Hussein has weapons of mass destruc- 
tion. This document here is the white paper that was given to you 
folks here in Congress and the American people. And the words 
“we assess that” or “we judge that” were removed, meaning that 
you folks here heard a fact, and in fact, it was only an opinion. 

Number two, on nuclear weapons, this document right here, the 
classified report has several important dissents. This document 
right here, the white paper that you folks were given and the 
American people, all of those dissents were deleted. That is where 
the line about 

Ms. Jackson Lee. And were those dissents presented at the 
U.N.? 

Mr. Bugliosi. Pardon? 

Ms. Jackson Lee. Were those dissents at the presented at the 
U.N.? 

Mr. Bugliosi. I am sorry? 

Ms. Jackson Lee. Those dissents, were they presented at the 
U.N.? The presentation made at the U.N., were those dissents pre- 
sented there? No. 

Mr. Bugliosi. No. 
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But the dissents that are in the classified document right here 
do not appear, do not appear in this white paper that you folks 
were given. There is the lies about weapons of mass destruction. 

But here is the point I want to make. And I really feel, and this 
sounds presumptuous of me, I guess Mr. Franks already knows 
enough that he doesn’t want to hear. But here is the evidence that 
I want to present to this Committee that weapons of mass destruc- 
tion, that is not the issue here. The issue is not whether Hussein 
had weapons of mass destruction. If that were the issue, Pakistan, 
China, Russia, Britain, France, North Korea 

Mr. King. Mr. Chairman, the gentleman’s time has long ago ex- 
pired. 

Mr. Bugliosi. Wait a while. I am talking about something I 
think is pretty important, okay? 

Mr. King. Mr. Chairman, the gentleman is talking about classi- 
fied information in this meeting. 

[Audience disruption.] 

Mr. Bugliosi. Wait 

Mr. King. And the gentleman’s time has expired. And I insist 
that you impose the rules on this. 

Mr. Nadler. Mr. Chairman? Mr. Chairman? Mr. Chairman? 

Mr. Conyers. Let’s have order. 

The gentlelady asked a question, and after it is responded to, her 
time will have been expired. 

Ms. Jackson Lee. I thank the gentleman for his indulgence. 

Mr. Bugliosi. This document right here has been declassified. 
This one here was an unclassified version. So you are wrong. 

But here is the point I want to make, here is the point I want 
to make: Britain, France, Russia, China, Pakistan, they have weap- 
ons of mass destruction. Are we going to war with them? No. Why? 
I will tell you why. Because the only issue, not two issues or three 
issues, the only issue is whether a Nation that has weapons of 
mass destruction is an imminent threat to the security of this coun- 
try. That is the only issue. And 16 U.S. intelligence agencies in this 
previously classified document, including the CIA, all said unani- 
mously that Hussein was not an imminent threat to the security 
of this country. And they knew all about these weapons of mass de- 
struction. They thought they did. Actually, Hussein did not have 
weapons of mass destruction. Let’s overlook that fact. They 
thought — these 16 U.S. agencies thought that Hussein had weap- 
ons of mass destruction, and they still said he was not an immi- 
nent threat to the security of this country. It is a terrible non se- 
quitur to say that just because you have weapons of mass destruc- 
tion, you are an imminent threat to the security of this country. 
The proposition that Hussein was an imminent threat to the secu- 
rity of this country is outrageous on its face. Why? I will tell you 
why. Hussein wanted to live. 

Mr. King. Mr. Chairman, I am getting really close to an aneu- 
rysm here. Do you think you could help him wind this thing up? 

Mr. Bugliosi. Hussein wanted to live. And when you want to 
live, you do not attack the United States of America or help anyone 
else do so. And all 16 U.S. intelligence agencies agreed with what 
I just told you. 
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Mr. King. The man is repeating himself, and long ago, the 
gentlelady’s time has expired. 

Mr. Conyers. The gentlelady’s time has expired. 

Ms. Jackson Lee. I thank the Chairman. 

Mr. Bugliosi. I have more to say, but I won’t. 

Mr. Conyers. Mr. Pence. 

Mr. Pence. Thank you, Mr. Chairman. 

Thank you to our panel of witnesses. 

I want to address my questions, if I can, to Professor Presser. I 
am not entirely sure that you weren’t just referred to as a self-im- 
posed scholar, although I would be happy to be corrected on that. 
I do know that earlier reference was made by another witness at 
this panel who characterized your work for this Committee for this 
hearing as quote, atrocious scholarship. How long have you been a 
professor of legal history and constitutional law at Northwestern 
University School of Law? 

Mr. Presser. Thirty-one years. 

Mr. Pence. I didn’t hear that. I don’t know if your micro- 
phone — 

Mr. Presser. Thirty-one years. 

Mr. Pence. Thirty-one years. Are you the same Stephen B. 
Presser who has co-authored one of the seminal casebooks on con- 
stitutional law in the United States of America? 

Mr. Pence. Yes. 

Mr. Presser. What is the title of that book? It is a while I am 
out of law school. 

Mr. Presser. It is called “Law and Jurisprudence in American 
History.” 

Mr. Pence. And you co-authored that with? 

Mr. Presser. A fellow named Jamil Zainaldin, who I think was 
then in the History Department at Northwestern. 

Mr. Pence. Now, I am a Hoosier, but I think Northwestern is a 
pretty good school. It seems to be a pretty credible place. 

You ever published any other works on constitutional law and 
history other than the widely utilized seminal casebook that you 
co-authored on constitutional law and history? 

Mr. Presser. Yes, several other books and articles. 

Mr. Pence. I might take the opportunity to welcome you back to 
the Committee. It was 10 years ago you testified before the Judici- 
ary Committee in another hearing on the subject that has found its 
way into the subject matter of this hearing. Again, as I said in my 
opening statement, I accept the Chairman’s assurances that this 
hearing was not called on the subject of impeachment, but it is the 
elephant in the room. We found our way there. 

I am fascinated by your analysis. Because we just heard from the 
immediate prior witness and witnesses, it just seems to me that 
the objections that have been raised are, in the main, differences 
on policy. The decisions to go to war, which of course the Congress 
and the House and the Senate gave the President the authority to 
go to war in Afghanistan and Iraq, voted in overwhelming majori- 
ties to do that, people can differ with that policy, but it seems to 
me in some of your analysis in what has been characterized, regret- 
tably, as atrocious scholarship, you point out the Founders of this 
country, the Framers of the Constitution were very, very careful 
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about this business of not allowing impeachment to be a basis to 
challenge policy differences with an Administration. 

There is one part of that I would like you to elaborate on. I think 
it is fascinating. I think one of our witnesses just cited James 
Madison glowingly. He should always be cited glowingly, in my 
judgment. 

James Madison and George Mason had this argument that you 
cite in your report to this Committee. I am absolutely fascinated 
by it. It turns out, and tell me if I get this wrong, George Mason, 
who seems to me kind of to be the forgotten Founder, he is a bril- 
liant man, understood liberty and constitutional rights maybe like 
no one other than James Madison, but the two of them had an ar- 
gument about this very provision, this business of whether or not 
the term malAdministration would be included, I believe in the text 
of the Constitution, would be included as a basis for impeachment. 

Now, I don’t quarrel with any of my colleagues on this Com- 
mittee on policy differences with this Administration. As I said ear- 
lier, anyone tuning into C-SPAN 20 or something earlier this week 
would have seen me in a rather pointed conversation with this Ad- 
ministration’s Attorney General on the subject of the first amend- 
ment freedom of the press. So I cherish policy differences of opin- 
ion. 

But it seems that there is a — you point, Mr. Presser, to the 
Founders rejecting this term of maladministration as a basis for 
impeachment, because you quote here that Madison, one of the au- 
thors of the Federalist and the man commonly described as Father 
of the Constitution, objected on the grounds that maladministra- 
tion was too elusive. He said, quote, so vague a term will be equiv- 
alent to a tenure during the pleasure of the Senate. 

In effect, my understanding of that, but I would really like you 
to elaborate on it, is it seems like that — and he won that argument 
with George Mason, and the term maladministration was not in- 
cluded in the Constitution — it seems that specifically they were re- 
jecting — they made the decision to reject differences in the adminis- 
tration of and the pursuit of policies in the government. Fair char- 
acterization? 

Mr. Presser. I think that is entirely accurate. 

Mr. Pence. Okay. I got a passing grade on that. 

The other one is this other business is — and I said a little bit 
earlier, I have great respect for Congressman Kucinich. I have ac- 
tually great affection for him. He is a man that is as passionate 
on the left as I am on the right. I don’t begrudge him utilizing 
whatever tools are available to him as a legislator to raise and to 
press the issues that he cares about. 

It seems to me, though, you make a point in your report that this 
business of high crimes and misdemeanors goes to the question of 
whether or not the person serving as President of the United 
States put their own interests, their personal interests, ahead of 
public service. 

Now, when you testified here 10 years ago, you indicated that — 
you testified about the allegations made against President Clinton; 
you said if they were true, it showed that over many months Mr. 
Clinton engaged in deception, lying under oath, concealing evi- 
dence, tampering with witnesses, and in general obstructing justice 
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by seeking to prevent the proper functioning of the courts, the 
grand jury, and the investigation of the Office of Independent 
Counsel. I believe, I am inferring here, I believe you testified that 
if those things were proven to be true, those would be instances 
where a President put his personal interests above public service. 

Do you see in evidence of any of these policy differences with the 
current Administration the same types of — same type of conduct 
that would be high crimes and misdemeanors? 

Mr. Presser. No, sir. 

Mr. Pence. That is the briefest law school professor I have ever 
met in my life. 

I want to thank you for being here. And I so appreciate what I 
want to affirm, and anyone can, I suspect, look at the public record 
of this hearing and see to be outstanding scholarship in your report 
to this Committee. And I am grateful for your work. 

And I yield back the balance of my time. 

Mr. Conyers. Robert Wexler. 

Mr. Wexler. Thank you, Mr. Chairman. 

I just want to again thank you. Chairman Conyers, for holding 
this important hearing. 

I would like to just begin by taking up where my good friend and 
someone I respect enormously, Mr. Pence, just spoke about. 

And essentially, Mr. Pence I believe referred to policy differences 
as being distinguished from constitutional issues or legal issues. 
And I would beg, respectfully, to differ with Mr. Pence, particularly 
as to three issues: Ignoring congressional subpoenas, spying on 
American citizens, and whether or not torture is ordered, illegally 
or in some other fashion, to me are not policy issues; they go to the 
issue of abuse of executive power. 

For instance, with respect to ignoring congressional subpoenas, I 
think it is at this point not debatable that President Bush has or- 
dered his executive branch officials, such as Karl Rove, Harriet 
Miers, Josh Bolton, and other Administration officials not to testify 
to Congress. I believe that is an indisputable fact. And what has 
occurred is a set of circumstances where this Administration has 
made itself immune from congressional oversight to a degree that 
no other Administration in American history has done. 

Respectfully, in my estimation, that is not a policy issue. That is 
a constitutional action, and it is a legitimate inquiry to determine 
whether or not that abuse of executive privilege amounts to the 
constitutional standard of or required for impeachment. 

I would like to ask — I was going to ask Mr. Barr, but Mr. Barr 
has gone, I know. That is why I said I was going to ask Mr. Barr. 
I would like to ask the other members of the panel, Mr. Barr, in 
the last impeachment, during the impeachment of President Clin- 
ton, repeated what was also said earlier today in terms of Presi- 
dent Nixon and his comment, quote. President Nixon was, when 
the President does it, that means it is not illegal. And Mr. Barr, 
to his credit during the Clinton impeachment, his quote was, Nix- 
on’s statement, quote, was dead wrong then, and it is dead wrong 
today — wrong that is, unless one subscribes to the principle that 
the President is not only above the law, but that he is the law, end 
quote. 
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The issue of refusing to appear before Congress, just that one 
count of impeachment, what is — in my mind, is that a — or I am 
asking, is that a constitutional issue or a policy issue? And what 
justification can there possibly be, to the degree that the President 
has employed this tactic, to justify its use in the context that this 
President has done so? 

Please, Mr. Anderson. 

Mr. Anderson. It is clearly a constitutional issue. It is not just 
a matter of policy. And it goes right to the core of our constitutional 
system. It is up to Congress as to whether its power is going to slip 
through its fingers. And now is the time to assert Congress’s 
power. It is not waiting for the good will of another President, hop- 
ing that they will restrain themselves. It is up to Congress. 

And you know, it is unbelievable in this body how people have 
cavalierly downplayed the abuses of power that go far beyond what 
was talked about during the Nixon impeachment, which by the 
way, they didn’t end — in the articles of impeachment, they weren’t 
talking about criminal offenses, per se. They were talking about 
abuses and breaches of trust and subversion of constitutional gov- 
ernment. 

Here it is absolutely unprecedented. It is not a matter of whether 
you like it or not; it is not a matter of policy. It has been a matter 
of egregious violations of domestic statutory law, laws passed by 
this Congress, treaties that have been ratified by the Senate, and 
the Constitution. We are talking about violations of those laws that 
prohibit torture, the indefinite detention of American citizens with 
no due process, no lawyers, no trials, no charges against them. Ab- 
solutely unprecedented. Kidnapping, disappearing and torturing 
people around the world. And then the FISA violations, which, 
again, they want to be downplaying those, saying, well, other peo- 
ple have caused the warrantless wiretapping of this sort. Never has 
a President, in engaging in warrantless wiretapping, before vio- 
lated the terms of FISA, which provide that every instance is a fel- 
ony. These blatant violations of law 

Mr. Wexler. I think Mr. Fein would like to answer. 

And I would just like to add, if you include in what Attorney 
General Mukasey has come before this Committee and said 
blanketly, we refuse to honor the congressional subpoenas that you 
issued. 

Mr. Fein. That by itself in my judgment is a clear impeachable 
offense. The Founding Fathers understood the most important 
function of Congress is the informing function. That self-govern- 
ment can’t work unless the people know what their rulers are 
doing and why. And that can’t happen if they don’t appear before 
Congress, the President doesn’t voluntarily disclose things. And 
simply by refusing even to appear, it is the equivalent of contempt 
of court, like refusing to obey a court order, which I think everyone 
would concede would be an impeachable offense. I think that is one 
of the things that that question points out. Congressman, is I don’t 
think you would need a very long period of time to decide whether 
what the President has done is an impeachable offense. It is open; 
it is notorious. You just vote. You just need to know what Constitu- 
tion means. The facts are, on their face, contemptuous of this legis- 
lative body. 
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Mr. Wexler. Thank you. 

Ms. Holtzman? 

Mr. Holtzman. Congressman Wexler, I think, if you take the 
constitutional standard for impeachment, which is a high crime 
and misdemeanor, Mr. Mason said that it meant subverting great 
and dangerous offenses that subvert the Constitution. Subverting 
the Constitution here is when the President, for no reason, not 
even a colorable claim, refuses to give Congress the information it 
needs to do its job and obstructs the work of Congress. That can 
be an impeachable offense. 

If you translate it into the context of an impeachment inquiry, 
in other words, if you were to commence an impeachment inquiry 
and then you were to ask the President to provide the information 
again, the obstruction of an impeachment inquiry, the failure to co- 
operate with an impeachment inquiry, the failure to provide the in- 
formation is itself an impeachable offense, as we established in the 
Nixon proceedings and in the Nixon precedent. 

So these are very serious abuses. And because what the inquiry, 
if you go back, what were you asking about? You were asking about 
whether the Justice Department undermined the rule of law by en- 
gaging either in improper prosecutions or by firing people because 
they refused to engage in improper prosecutions. 

Mr. Wexler. Thank you, Mr. Chairman. My time has long ex- 
pired. Thank you very much. 

Mr. Conyers. Steve Cohen. 

Mr. Cohen. Thank you, Mr. Chairman. 

Congressman Holtzman, you suggested that you think there is a 
prima facie case for impeachment of the President. Is that correct? 

Ms. Holtzman. Well, I am not allowed to say those last two 
words. 

Mr. Cohen. Prima facie case 

Ms. Holtzman. I get to say 14 of the 16 words. But the last two 
I can’t say. 

Mr. Cohen. They are like George Carlin’s words or something. 

Ms. Holtzman. What do we say, high government — high Admin- 
istration officials, yes. 

Mr. Cohen. Would that include somebody who was considered to 
be not a member of the executive but a barnacle attached to the 
legislative branch? 

Ms. Holtzman. Such as? 

Mr. Cohen. Such as the man who would succeed to the office of 
President if he got out of the 

Ms. Holtzman. I think you could do a twofer. 

Mr. Cohen. They could be a twofer? 

Ms. Holtzman. Uh-huh. 

Mr. Cohen. But if that person was assigned to the legislative 
branch, could you impeach him? Is a person who is assigned to the 
legislative branch, attached, as Mr. Addington has said the Vice 
President is, would he then not be subject to impeachment? 

Ms. Holtzman. No, I don’t know what Mr. Addington says about 
that, but there is no question the Vice President could be im- 
peached. 

Mr. Cohen. But he would have to be a member of the executive 
branch to be impeached, would he not? 
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Ms. Holtzman. I think there is some — maybe Mr. Fein knows 
this — but I think there is also some precedent for holding that 
members of the congressional branch can be impeached as well. 

Mr. Fein. The very first impeachment was against a senator, 
Senator William Blount of the Senate. The standard has clearly 
been established that Members of Congress can be impeached. 

Mr. Cohen. Thank you. 

I was trying to see if there was some method to their madness. 
We had General Mukasey before us this week, and he said the Vice 
President is obviously and definitely a member of the executive 
branch. In the previous week, Mr. Addington said, no, he is not — 
or he could be, and he went back to Katzenbach in 1961, some 
opinion, and suggested he was attached to the legislative branch, 
so he was neither. He wasn’t really an executive. And of course, the 
National Archives wanted him to classify papers; they are not part 
of the executive. So I guess there is not a method to their madness. 
There is just madness. 

Ms. Holtzman. Right. 

Mr. Fein. Well, it is very clear the Vice President has claimed 
he stands in the shoes of the President when he claims immunity 
from suit; that he argued in the suit brought by Valerie Plame and 
Mr. Wilson following the disclosure, that he was entitled, like the 
President, to absolute immunity. So he claimed he was an execu- 
tive officer there. And obviously, when he refused to respond to the 
request, I think it was by Mr. Berman’s — or I think it was Mr. Ber- 
man’s — 

Mr. Cohen. Maybe Waxman. 

Mr. Fein. Waxman, excuse me, Mr. Waxman’s request for docu- 
mentation of the statements he had made to the special prosecutor 
in the Valerie Plame investigation, it was executive privilege of the 
President that he claimed. Now maybe that destroys their idea of 
a unitary executive, because now that sounds like a duumvirate 
under the Roman Empire. But I doubt whether they were thinking 
of that analogy. 

Mr. Cohen. Mr. Fein, when you did research I know on General 
Gonzales, did you feel like there was a prima facie case for some 
type of impeachment proceeding at that time? 

Mr. Fein. Well, I think there needed to be more investigation of 
the facts as to whether or not, during his testimony, he had misled 
Congress as to what he knew about the reasons for the firing of 
U.S. Attorneys, communications he had had with the White House 
or otherwise. But certainly, if that could be established, obstruction 
of a congressional investigation surely would rise to the standard 
of a high crime and misdemeanor. 

Mr. Cohen. Do you think it serves a good social purpose to go 
into impeachment, or do you think, as Congressman Watt feels, 
that we should concentrate on the omissions on health care and 
education and other issues and environment that we have had over 
the last 6 years? 

Mr. Fein. Well, my experience certainly — it depends upon what 
the allegations of impeachable offenses are. There can be bad im- 
peachments and good ones. The one that preceded Nixon was a bad 
one against President Andrew Johnson. But my sense, having par- 
ticipated in, from a different angle than Ms. Holtzman, on the 
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Nixon impeachment, that it was an enormously unifying exercise. 
I never felt prouder as an American than when I saw Mr. Nixon 
leave the White House. Because he said, if I do it, it is legal. And 
that wasn’t our constitutional system. And it was President Ford 
who said our national nightmare was over after we got rid of Presi- 
dent Nixon through an impeachment proceeding. 

Now, certainly, if the impeachment would he interrupted because 
of time, then you would have to question whether that would he 
satisfactory, because it wouldn’t be fair to have only half of an in- 
vestigation, and people’s names being maligned because there 
wasn’t an opportunity to hear everything. 

But my view of the institutional wrongdoing against the Con- 
stitution here isn’t something that you need archeological expedi- 
tions to discover. These are open and notorious. The President has 
openly stated on the record. He has gone on public radio and tele- 
vision saying, I flouted the FISA law. He stated, I had a terrorist 
surveillance program, and I didn’t care what the law said. And he 
has had his own Attorney General say, if I am gathering foreign 
intelligence, I don’t have to obey anything Congress has done. That 
simply is a decision here, is a that an impeachable offense if the 
President says, I don’t need to obey the laws that Congress has en- 
acted? It is another version of the President Nixon; if the President 
does it, it is not illegal. 

And, therefore, you don’t need a prolonged investigation of facts, 
he has already conceded what he has done. 

The same kind of thing has come up with his claim that he has 
power to detain any U.S. citizen as an enemy combatant and put 
them in detention indefinitely without any customary accusation or 
charge. And that is not hypothetical. There is someone right now, 
his case in the Fourth Circuit Court of Appeals, his name is Mr. 
al-Masri, he was plucked 5 years ago from his home. He was ini- 
tially charged with a crime, and he is now being held as an enemy 
combatant. 

Those kinds of things are just a judgment. Does that satisfy our 
understanding of what executive power is? That can go very quick- 
ly, and I think that would be a very healthy debate. 

Mr. Cohen. Thank you. 

Mr. Conyers. Hank Johnson. 

Mr. Johnson. Thank you, Mr. Chairman. 

Professor Presser, I mean, you testified at the impeachment 
hearing of President Clinton before this Committee; is that true? 

Mr. Presser. Yes. 

Mr. Johnson. And you testified that if the President — if Presi- 
dent Clinton lied — if he lied, and if he concealed evidence, then if 
those things were true, then that would make the President’s ac- 
tions self-serving, and so therefore it becomes an impeachable of- 
fense. Is that the gist of your testimony? 

Mr. Presser. I think it is fair to say that was the gist of it. What 
I was trying to suggest was when you examine in impeachment 
proceedings the President, what you are looking for is whether you 
have got an official who is corrupt and can’t carry out for one rea- 
son or another his constitutional tasks. 

Mr. Johnson. I want to pose this question to you. If a President 
lied and concealed information, and did so for purposes of taking 
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the country to war, do you believe that that would be an impeach- 
able offense? 

Mr. Presser. I think you would have to examine the cir- 
cumstances. It strikes me that 

Mr. Johnson. Without — without — I mean, wouldn’t an impeach- 
ment inquiry examine the circumstances? I mean, you would sup- 
port that notion; would you not? 

Mr. Presser. Sure. Mr. Rabkin made his point a little bit earlier. 

Mr. Johnson. And when one has probable cause to believe that 
that has occurred, it is certainly wise and prudent to proceed with 
action to determine whether or not the allegations can be proved 
by a higher level of evidence; is that correct? 

Mr. Presser. Yeah. I think what it turns on is your suggestion 
whether you have got probable cause or not. 

Mr. Johnson. Okay. Well, now, we have heard all kinds of testi- 
mony and information today, some of which is very well known, in 
the public domain. Are you here to tell the American people and 
the people on this Committee that you don’t think that that infor- 
mation rises to the level of a legitimate inquiry. Professor? 

Mr. Presser. I will stick by what I said earlier and what is in 
the written testimony. I don’t see the facts that way. 

Mr. Johnson. You don’t — well, it’s not so much of how you — how 
you look at the facts. 

Mr. Presser. No. It is your call to make. 

Mr. Johnson. Prosecutor Mr. Bugliosi could look at the facts one 
way and Defense Attorney Fein look at them a different way, but 
I think they would both agree — excuse me, did I say defense law- 
yer? In other words, a defense lawyer and a prosecutor may look 
at the facts a different way, but the question would be whether or 
not we should even be looking at the facts. And you take the posi- 
tion, it seems to me, that we shouldn’t be looking at the facts 
today. Is that what you mean to portray to me and the American 
people? 

Mr. Presser. No. I like very much the way that you character- 
ized it earlier. It is a question of whether you have probable cause 
or not. I don’t see it; maybe others do. 

Mr. Johnson. Okay. Well, you would not fault us for wanting to 
go forward. You don’t think that it would be fanciful for someone 
to believe that perhaps there might be probable cause, and we 
should proceed with some inquiry. 

Mr. Presser. I think you take an oath to uphold the Constitu- 
tion, you have to do what you think is the right thing to do. 

Mr. Johnson. Now, do you think that it would be irresponsible 
if this Congress, in light of the information that has come to pass 
over the past 4, 5 years, that we would neglect our responsibility 
to look into this? 

Mr. Presser. I think I have said I don’t see the facts the same 
way that you do. 

Mr. Johnson. Well, I mean, yes, I admit that, and I respect that. 
But do you think it would be irresponsible for us to not look further 
into this, given what we — given the allegations, the seriousness of 
the allegations that have been raised and the factual data that sup- 
ports those allegations? 
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Mr. Presser. No, I don’t think it would be irresponsible of you 
not to move forward. 

Mr. Johnson. Well, now. Prosecutor, Ms. Holtzman and also Mr. 
Bugliosi, how would you respond to my questions? 

Ms. Holtzman. Well, I think it would be shirking your constitu- 
tional duty to fail to hold this Administration accountable constitu- 
tionally for these serious abuses of power. And then I think, agree- 
ing with Mr. Fein, that an abbreviated, and short, and very careful 
examination and inquiry could be made, and the President and the 
Vice President and the members of the Administration could be 
called to respond. And then you could determine based on the re- 
sponses how you wanted to proceed. And I think that that would 
be the responsible thing to do. 

I want to add one thing that wasn’t really brought out before. 
When people said, well, how did it work in the Nixon process, how 
did Republicans and Democrats come together? Well, the process 
itself educated Members of Congress about the Constitution, edu- 
cated Members of Congress about the facts, and probably most im- 
portant educated the American public about the Constitution and 
its requirements and the evidence, and that is what made impeach- 
ment work. The process made it work. 

Mr. Johnson. Mr. Rabkin 

Mr. Conyers. The time of the gentleman has expired. 

Brad Sherman. 

Mr. Johnson. Thank you, Mr. Chair. 

Mr. Sherman. Thank you, Mr. Chairman. 

Congress has become basically an advisory body to the President, 
and the fault lies many places, including here in Congress, because 
we have done to ourselves that which Jesse Jackson has said to 
have wanted to do to someone else. We have put our party above 
article I of the Constitution, and any statute which would protect 
congressional power is not only certain to be vetoed, but that veto 
is certainly to be sustained by whichever party is represented in 
the White House. 

Now, one example of where we are and how not only the Con- 
gress, but the public and the press. I mean, we have a big Presi- 
dential election. Nobody makes a big deal out of whether the Presi- 
dent will actually follow laws, whether the President will respond 
to Congress. 

And I have got one example, and that is the Iran Sanctions Act, 
an act that many of those supporting impeachment disagree with, 
which raises the question do people support impeachment for fail- 
ing to carry out a law that they themselves disagree with? 

Now, the Iran Sanctions Act requires the President to identify 
those foreign oil companies that are making investments in Iran. 
The Administration has told me privately and testified publicly 
that they think that this is bad foreign policy to upset the govern- 
ments of Europe. And so the question is — I will address it to Mr. 
Fein — is nonfeasance an impeachable offense? 

Mr. Fein. The take care clause of the Constitution that provides 
that the President shall take care that the laws be faithfully exe- 
cuted was a response to the Stuart monarchs who had refused to 
execute laws passed by the British Parliament. They were often- 
times recusancy laws against the Catholics and Stuart monarchs. 
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Certainly James was a Catholic and even refused to execute the 
laws. And so in the English Bill of Rights of 1688, following the 
glorious revolution, there was a specific assertion prohibiting any 
king, any executive officer from refusing to execute the laws faith- 
fully — 

Mr. Sherman. I hate to — you seem to be giving us a long answer 
that adds up to yes? 

Mr. Fein. Yes. And, by the way, that impeachment article that 
was voted against Nixon by this Committee made that same recita- 
tion. 

Mr. Sherman. Thank you. 

Now, every President would like a line-item veto. They would 
like something even better; they would like to just cross out any 
section of an enactment that we sent to them, those provisions 
would be inapplicable, and the parts of the bill they like would be 
applicable, because every President likes some part of each piece 
of legislation we pass and dislikes others. And one — the way they 
accomplish this is they sign a bill containing, say, four or five pro- 
visions, and then they say the provisions they don’t like are uncon- 
stitutional, and they are not going to enforce them. 

One way we could protect ourselves from this is to add to every 
statute a provision that says, no provision of this statute shall go 
into effect until the President signs a statement that says he be- 
lieves that every provision of the bill is constitutional, and he will 
do everything possible to carry out every provision of the law. 

Mr. Schwarz, would that be an effective way to be sure that ei- 
ther the President vetoes the bills he thinks are partially unconsti- 
tutional, or that he waives any assertion that he shouldn’t enforce 
this or that provision? 

Mr. Schwarz. It might give the President — might give the Presi- 
dent more power in a way. 

Mr. Sherman. If he could refuse to sign such a statement, and 
then we could pass the law again without the statement, and he 
would have to veto it, we would return — retain the right to deal 
with those bills that the President would want to veto. 

Mr. Schwarz. It is an interesting device that might get at the 
abuse of the signing statements, and I think it is worthy of really 
some more further work on it. But it is a good get at the subject. 

Mr. Sherman. I will be trying to add that provision to many bills 
next year. I have only a second. 

Ms. Holtzman, you are a former prosecutor. Is it appropriate for 
a prosecutor to seek an indictment if he or she is virtually certain 
they cannot obtain a conviction? 

Ms. Holtzman. Well, probably — well, it depends on the system. 
It depends on the evidence. Why wouldn’t you get a conviction? Is 
it because you don’t have a good staff, you haven’t done your home- 
work? 

Mr. Sherman. Maybe you couldn’t get a conviction because 

Ms. Holtzman. If the evidence warrants it, it is a very tough 
call, very tough call. 

Mr. Sherman. So if the evidence convinces you that the person 
is ^ilty but for this or that extraneous factor, say, the person is 
a big-time celebrity, and you know absolutely, positively you can’t 
get a conviction, it still might be appropriate to indict or not? 
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Ms. Holtzman. Well, I have never had to face that, so I am not 
going to give you a 

Mr. Sherman. You were never a prosecutor in Los Angeles. 

I yield back. 

Mr. Conyers. Attorney Tammy Baldwin. 

Ms. Baldwin. Thank you, Mr. Chairman. 

I hope I will get a chance to propound just two questions. Mr. 
Fein, about a year ago, I had the good fortune of seeing an appear- 
ance of yours and a constituent of mine John Nichols on the Bill 
Moyers Journal show. Since we are pinging books, my constituent 
John Nichols is the author of The Genius of Impeachment: The 
Founders’ Cure For Royalism. And it was during that show Mr. 
Nichols used a metaphor that I have found quite — it stuck with me, 
and I know it stuck with many others. I am just going to quote it 
for you. 

He said, let us say that when George Washington chopped down 
the cherry tree, he used the wood to make a little box, and in that 
box the President put his powers. We have taken things out and 
we have put things in over the years. On January 20, 2009, if this 
Administration is not appropriately held to account, they will hand 
off a toolbox with more powers than any President has ever had, 
more powers than the Founders could ever have imagined, and 
that box will be handed to the next President. Whoever gets it, one 
of the things we know about power is that people don’t give away 
tools. They don’t give them up. The only way we take tools out of 
that box is if we sanction this Administration now and say the next 
President cannot govern as these men have. 

Mr. Fein, as you may recall, you responded to Mr. Nichols with 
the observation that Congress has, to the contrary, seemingly given 
up its powers voluntarily. Could you briefly elaborate on that an- 
swer? 

Mr. Fein. Well, the reason why — the way in which Congress has 
surrendered the power is simply by being unresponsive to the 
President’s usurpations, like claiming executive privilege to say he 
doesn’t have to respond to oversight requests; really expanding the 
President’s authority with the FISA amendments; passing the Mili- 
tary Commissions Act, which is perhaps the most sweeping delega- 
tion of authority ever given to any President at any time, any 
place; and acquiescing in signing statements. If there is no rebuke 
to these claims of power, that is a surrender. 

And perhaps one of the most dangerous ones, I think, is — I think 
this body tacitly has accepted the idea the President can initiate 
the war on his own. He can extend the war against terrorism into 
Iran if he thinks that is critical, and that is something the Found- 
ing Fathers would have been shocked about. They said no one man 
should ever take us into war. 

Ms. Baldwin. Thank you. And that leads directly into my second 
question. 

Certainly, based on what I have observed in the last 7V2 years 
of this Administration, I can honestly say that I have serious con- 
cerns about what I may yet see in the remaining 6 months of this 
Administration. I have no reason to believe that the conduct that 
we have been focusing on today has stopped. I am finding some 
very disturbing and eerie similarities in my mind between the be- 
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havior and rhetoric of this Administration during the lead-up to the 
war in Iraq and the behavior and rhetoric of this Administration 
regarding Iran. 

As one example, the Administration seems to he disregarding 
National Intelligence Estimates again. I would like to ask the two 
witnesses who I heard reference Iran in their testimony what im- 
pact an impeachment inquiry or other congressional action might 
have on the conduct of this Administration from this day forward, 
and so I direct that question to Mr. Anderson and Mr. Bugliosi. 

Mr. Anderson. I don’t think if this Administration is hent on at- 
tacking Iran that anything short of criminal sanctions is going to 
stop them. I think there needs to he criminal legislation passed 
with severe sanctions for anyone who causes an attack against Iran 
inconsistent with our Constitution or the United Nations Charter 
without the explicit consent of Congress. 

Mr. Bugliosi. Your question is whether an impeachment pro- 
ceeding would deter this President from invading Iran? 

Ms. Baldwin. The question is whether an impeachment inquiry 
or other congressional action — what impact do you think that will 
have on this Administration’s conduct moving forward? 

Mr. Bugliosi. Well, I think you have learned from me today, if 
anything, that I only deal with evidence and the facts, and you are 
asking me for just speculation. I have no answer to your question. 

Ms. Baldwin. Fair enough. 

Mr. Bugliosi. Thank you. 

Mr. Conyers. Adam Schiff is a former assistant United States 
attorney and a valued Member of the Committee. 

Mr. Schiff. Thank you, Mr. Chairman. Thank you for holding 
this hearing. 

Over the last 8 years, I have been deeply disturbed by much of 
the conduct of the Administration and its overreach of constitu- 
tional lines. Some of what has disturbed me and some of this over- 
reach has taken place in the dark in the categories of surveillance 
and interrogation. And some of this conduct has taken place very 
much in the open, as when the Administration ignores the plain 
language of a statute that when the Congress finds someone in con- 
tempt of the Congress, that matter shall be brought before the 
grand jury; not may or might, but shall. And some of the Adminis- 
tration’s conduct that disturbs me has been both in the open and 
in the dark, as in the intelligence leading up to the war in Iraq. 

I would like to use this opportunity to make an open call to this 
Congress to form a Church Committee to conduct an investigation 
into any of the encroachments upon the Constitution, any of the 
encroachments upon the legislative branch by the Administration. 
It should be a bipartisan Committee, as the Church Committee 
was. It should go back, I think, even before this Administration 
and look at perhaps some of the roots of what has lead to the 
abuses in this Administration. I think that that inquiry should 
start now and should continue during the next session of Congress. 

What I would like to ask today are some of the steps that we 
might take immediately in addition to initiating a Church inquiry. 
I think, for example, it would be enormously important to require 
that when the executive takes the position that an act of Congress 
has overstepped Congress’s constitutional bounds and intruded on 
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the prerogatives of the executive, that it notify Congress of its in- 
tention not to comply. There is no guarantee even with signed 
statement that Congress will find out in a timely way or ever that 
the Administration had decided to act upon its statement in a sign- 
ing statement. I think Congress should be notified whenever the 
Administration takes an action or refrains from taking an action 
that is compelled by law under its own claim of constitutional au- 
thority. 

I would also like to get your opinion on something else which I 
think is deeply problematic, and that is the Office of Legal Counsel, 
and in particular the Office of Legal Counsel as related to the issue 
of torture. We seem to have a situation where the Administration 
chose a lawyer to head the Office of Legal Counsel who was either 
a very bad lawyer, or who was a competent lawyer, but saw his job 
in an improper manner; saw his job as that of being an advocate 
of the Administration and everything it wanted to do. 

We have had good and credible witnesses come before the Com- 
mittee to say that because of an opinion of that counsel, anyone 
who acted upon it, even if the conduct that was taken in reliance 
upon it crossed the line into torture, that no one could be held ac- 
countable, not the people who acted upon it, not the people who 
wrote the opinions, not the people who chose the lawyer to write 
the opinion. 

And I would like to get your thoughts about how it is possible 
to determine accountability. Is there legal accountability? If there 
isn’t, how do we instill legal accountability? Should we impose a re- 
quirement that on issues like this, that not long after the fact, 
these opinions be disclosed to Congress, but that contempora- 
neously they be disclosed either to the Judiciary Committee or the 
Intelligence Committee or both. Would such a requirement inter- 
fere with the attorney-client nature of the opinions that come out 
of the OLC? 

And if you could direct some of your comments, I would like to 
start with you, Mr. Schwarz. I appreciate a great deal the work 
and recommendations the Brennan Center has made. And is that 
a possible way to provide some accountability? 

Mr. Schwarz. First, the reliance on opinions is surely not a de- 
fense unless the reliance is reasonable, and I don’t believe reliance 
on those opinions could have been reasonable. 

The second thought that occurred to me in listening to your re- 
marks, which I thought were right on target, is there is already a 
law that says the President must notify the Congress if he decides 
that a portion of the law that is passed is not constitutional and 
that he is not going to enforce it. And one of President Bush’s sign- 
ing statements is, I am not going to comply with the law, that I 
should tell you that I am not complying with the law. That some- 
how has the world totally upside down. 

The opinions, all the opinions, of the Office of Legal Counsel 
should be released. We are not a country where we can have 
laws — and their opinions have some force of law. We are not a 
country where we can have laws that are secret. They should all 
be released, and Attorney General Mukasey was asked to do that 
by former Attorney General Katzenbach and I 
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Mr. SCHIFF. Mr. Schwarz, if I could just interject very quickly for 
a very specific follow-up for my time, which is, I think, already up, 
runs out even more. Does the Congress have jurisdiction to bring 
suit on a claim that the Administration has not disclosed to Con- 
gress as it was required to do when it made a determination that 
it would not comply with a law based on its belief of its constitu- 
tional prerogative? 

Mr. Schwarz. I mean, that is sort of the issue that is raised in 
the suit you are now pressing in the district court in Washington 
about the refusal of Harriet Miers to appear and the refusal of Mr. 
Bolten to produce the documents. I think your counsel has put in 
an extremely powerful brief about the power of Congress to enforce 
those, but it hasn’t been decided by the courts yet. 

If I could just add one other thing, on the subject of documents 
and things that could be done at the last minute, particularly if the 
Vice President’s counsel is taking the position that the Vice Presi- 
dent is not part of the executive branch, which, as Mr. Fein pointed 
out, is a strange position in light of what they have previously ar- 
gued, but you ought to go look at the Presidential Records Act and 
what is going to happen and make sure there aren’t loopholes in 
that act that might facilitate people in the Administration carrying 
away documents which ought to be part of the public domain. 

Mr. Fein. Could I just — because I was in Office of Legal Counsel 
for several years, this was during the Nixon impeachment, in fact, 
my first task was to examine after 100 years what was an im- 
peachable offense. Nothing that ever produced was classified; they 
were all published. And the importance of openness is that shoddy 
scholarship is so embarrassing, they changed their mind. 

One of the things that happened, for instance, when the Depart- 
ment for the first time tried to provide a public explanation for 
flouting FISA by conducting this terrorist surveillance program, 
the so-called White Paper, after it was disclosed and shredded by 
many, after a year they went back and said, now we are going to 
get a FISA warrant in 2007. That was because it was so obvious 
that they had no legal argument. 

Sunshine is the best disinfectant, and that is why you would 
have a rig:ht to have access to every one of those opinions. Some 
of them might be classified, but you would have access of the legis- 
lative body because you are overseeing it. 

And I want to underscore what I think is a great forgetfulness 
of this branch. You have authority to oversee the exercise of every 
power, legislative, executive and judicial. Oversight means check- 
ing; not asserting it by itself, but checking. That is what publicity 
and checking is about, sunshine. 

Mr. SCHiFF. Thank you, Mr. Chairman. 

Mr. Conyers. Yes. The problem has been that we have got so 
much oversight after 12 years, that it is piled up and running out 
of 2141. 

The Chair recognizes an invaluable Member of the Committee 
from Florida, Debbie Wasserman Schultz. 

Ms. Wasserman Schultz. Thank you, Mr. Chairman. And you 
really took the words right out of my mouth. I want to commend 
the Chairman for the leadership he has shown on the 45 public 
hearings that we have had during this Congress on topics ranging 
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from improper surveillance to torture, and unlawful detention and 
signing statements. And to the degree that our colleagues and good 
friends on the other side of the aisle are lamenting those 45 hear- 
ings, it is simply because there was a 6-year backlog. In the first 
6 years of this Administration, there was virtually no oversight 
done by the Congress because the former leadership of this Con- 
gress ceded our oversight role and took a very hands-off approach 
and let the Administration run amok and do whatever they want- 
ed. So Lord knows that we certainly had a lot of make-up and 
catch-up work to do. 

And what I want to do is focus on the Administration’s abuse of 
Presidential signing statements. I have to tell you that when I 
joined the Congress and joined this Committee, I was surprised to 
learn that Presidential signing statements even existed. I know 
since the early 19th century American Presidents have occasionally 
signed a large bill while declaring they would not enforce a specific 
provision that they believed unconstitutional. 

I mean, I would argue, and I am surprised over the years and 
would be interested in the scholarship at the table of thought on 
that as to why there has never been any suit brought on those, be- 
cause I don’t really think there is anything in the Constitution that 
allows the President to interpret law or refuse to enact or follow 
a portion of the law. I know on rare occasions historians says Presi- 
dents have also issued signing statements interpreting the law and 
explaining any concerns about it, which also really seems baffling 
to me. 

But this President has issued almost 1,100 provisions of law and 
signing statements, and I just think that that stretches the abuse 
of power beyond imagination. And as someone who has spent 16 
years in a legislative body, I jealously guard our congressional re- 
sponsibilities and the system of checks and balances, and I really 
think signing statements are an assault on the legislative branch, 
basically the same as a line-item veto as what came out during the 
hearing that you had on that subject, Mr. Chairman, and that the 
Supreme Court ruled was unconstitutional, a line-item veto, in our 
system of government. 

So with that overview, I did want to ask Congressman Barr this 
question, but I know he had to go. But I was also going to ask Mr. 
Schwarz the same question: Can you comment — and I am really 
glad our colleague Congressman Jones brought up the subject on 
the first panel, but do you have an opinion about whether Presi- 
dent Bush’s use of signing statements is precedented in history or 
even a comment on the more egregious examples of signing state- 
ments? 

Mr. Schwarz. Well, it is clearly unprecedented in its volume, 
and it is clearly unprecedented in its audacity, like saying when 
Congress asks that it be told if the President believes something 
is unconstitutional, he says, I am not even going to tell you that. 
That just turns the Constitution upside down. 

The President’s power is meant to be to veto laws. He can veto 
them for any reason, policy reason, legal reason. And then the if 
the Congress passes the law, the President ought to enforce it. If 
he wants to send someone to court and have a challenge made. 
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maybe, but not secretly decide to not fulfill his obligation to take 
care that the laws are faithfully executed. 

Ms. Wasserman Schultz. I know you in your publication, the 
Brennan Center for Justice’s publication 12 Steps to Restore 
Checks and Balances, you address this subject. Can you also ad- 
dress what you think the remedies are that are available to Con- 
gress? 

Mr. Schwarz. Well, you do have ultimately the impeachment 
remedy. I expressed some skepticism about whether, given how 
much time has passed, how little time there is to go now, and 
whether this is the right time to do that. But you have the im- 
peachment remedy, and Congress 

Ms. Wasserman Schultz. The impeachment remedy, I am talk- 
ing as a specific response to the abuse of signing statements? 

Mr. Schwarz. You could, sure. 

Ms. Wasserman Schultz. But short of that, what other rem- 
edies are available? Because, I mean, I am not just — I mean, I 
think this President has engaged in horrific abuses of power, but 
we also have the future Presidents to deal with. And I know that 
Senator Specter sponsored legislation in the 109th Congress that 
would prohibit the practice of signing statements, and I know the 
Chairman is supportive of that entire concept. So beyond impeach- 
ing this President, I am taking a longer-term view. 

Mr. Schwarz. I mean, you know, could they be absolutely pro- 
hibited — for the President not to be able to say, I think there is a 
problem probably would be a problem to say that you can’t say 
there is a problem. 

Ms. Wasserman Schultz. Okay. 

Mr. Schwarz. But they are being abused. You have — Mr. Sher- 
man, I think it was, had a quite interesting technique 

Ms. Wasserman Schultz. I mean, is there — let me give you an 
example. When I was in the Florida Legislature, there were in- 
stances in which the legislature went to the State supreme court 
to basically fight or challenge the abuse of — our perceived abuse of 
power on specific examples where the Governor — where we be- 
lieved the Governor overreached. Is there a provision in which — 
short of passing a law to say that they are prohibited or narrowing 
their use; is there a provision in the Constitution or anything that 
would allow us as the legislative branch to do that? 

Mr. Schwarz. Well, I am not sure. I think the power of the polit- 
ical system should be used, too. I mean, these are now clearly con- 
troversial signing statements. They have clearly been abused in a 
way that is harmful to America. And I think it is quite appropriate 
for, in the political campaign, pressure to be put on the candidates 
for President to say we are not going to 

Ms. Wasserman Schultz. Yeah, but I want more than that. I 
want — I want some real legal — and, Mr. Fein, I actually want to 
hear your comments on that, too. 

Mr. Fein. Yes. I think what you can do through the appropria- 
tions powers 

Ms. Wasserman Schultz. This President has no shame, so, I 
mean, political pressure doesn’t work 

Mr. Schwarz. No, no, no. I am talking about pressure on the 
people who are running for President. 
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Ms. Wasserman Schultz. No, I know. 

Mr. Fein. What can be done is through the power of the purse. 
You simply say that there is no money that the President can uti- 
lize to execute any law where he has issued a signing statement 
saying that he is going to pick and choose what he chooses to en- 
force. So he then has to choose all or nothing. So he says, all right. 
So then, unlike the situation now, he can take what he likes and 
then White-Out what he doesn’t, so there you tell him, you have 
no money to enforce any law. 

Ms. Wasserman Schultz. So look at that. That is 

when I am glad that I am an appropriator. That is wonderful. 
I am glad to hear that I personally can get involved in that. 

Mr. Chairman, I thank you and yield back the balance of my 
time. 

Mr. Conyers. The Chair recognizes Keith Ellison, former State 
legislator and a trial attorney for over 13 years. 

Mr. Ellison. Mr. Fein, could you do a signing statement — Phased 
on the President — precedent of this White House, could you do a 
signing statement that says — for a law that said there is no money 
to carry out a law in which you have done a signing statement? 

Mr. Fein. That certainly would be a new high watermark of au- 
dacity, but that doesn’t mean it might not be reached. 

Mr. Ellison. Right. 

Mr. Fein. He could try to veto it and say he won’t execute that. 
The problem, however, is it is a crime to spend money that hasn’t 
been properly authorized and appropriated by the Congress of the 
United States, so if he tried to do that, he would really be risk- 
ing — 

Mr. Ellison. Risking what. 

Mr. Fein. Impeachment. I think for whatever reason, there 
seems to be still a consensus that the power of the purse is invio- 
late, and the President can’t spend money that this House has not 
appropriated. 

Mr. Ellison. So based on the signing statements we have seen, 
it wouldn’t shock anybody to see one in the case you have de- 
scribed. 

Congressman Kucinich, what is the factual basis for your claim 
that the President made knowing, untrue state — for the White 
House made untrue statements to the Congress which led us into 
war? 

Mr. Kucinich. Mr. Chairman, Members of Congress and Mr. 
Ellison, I took Senate Joint Resolution 45, which came from the 
White House; I took H.J. Res. 114, which we passed, which was es- 
sentially the same. I examined it line by line, and in doing so was 
able to come to an easy conclusion that the representations that 
were made in both of these resolutions, substantive representa- 
tions, were, in fact, not backed up by fact. 

Mr. Ellison. Could you sort of 

Mr. Kucinich. Were not backed up by fact. Excuse me? 

Mr. Ellison. I was going to ask the Congressman to summarize 
the representation for people 

Mr. Kucinich. Well, for example, in both — and when I speak to 
this, I speak to both S.J. Res. 45 and House Joint Resolution 114, 
and this is what we acted upon. We were told that Iraq was con- 
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tinuing to threaten the national security interest of the United 
States. That is a direct quote from this — these resolutions. It not 
only turned out not to he true, but there was intelligence that ex- 
isted at the time that suggested that the White House knew then 
that it wasn’t true. That we were told in this resolution that Iraq 
was continuing to possess and develop a significant chemical and 
biological weapons capability. We have learned since then that was 
not true, and there is evidence to suggest that the White House un- 
derstood at that time that it was not true and nevertheless rep- 
resented to the Congress that it was. 

And so we were told that Iraq was actively seeking a nuclear 
weapons capability, that Iraq had a willingness to attack the 
United States, that Iraq had demonstrated capability and willing- 
ness to use weapons of mass destruction, that Iraq could launch a 
surprise attack against the United States or its Armed Forces, that 
there was an extreme magnitude of harm that would result in the 
United States — that would result to the United States and its citi- 
zens from such an attack, that there was justification for the use 
of force by the United States to defend itself, that Iraq had — that 
there was an attempt to connect Iraq with 9/11 and with al-Qaeda’s 
role in 9/11, and over and over saying Iraq had weapons of mass 
destruction. 

This came from the resolutions which Congress was presented 
and which, based on information and belief. Members of Congress 
acted upon and gave the President the authorization to use force. 
So what I have done is to very narrowly present a case so it is nar- 
rowly tailored to exactly what it is we were told. 

I don’t even — Mr. Chairman, I don’t even get into the discussion 
of what the Senate Intelligence Committee got into in terms of the 
statements that were made about biological, chemical and nuclear 
weapons. I would say you don’t even have to go that far. 

And so what I would humbly recommend that the Committee do 
is to — is to start with the postwar analysis that has incontrovert- 
ible proof that all of these assertions that were made in here were 
not fact-based. Then you look at the prewar intelligence, and you 
can see that the intelligence that was said to have been acted upon 
was selective, and there is questions raised about the role of the 
Office of Special Plans in helping to produce it, even though it con- 
tradicted time-honored intelligence that was available from estab- 
lished Federal agencies in both the CIA and the State Department. 

Then you look at which intelligence was right, but not used or 
acted upon; which intelligence was wrong and acted upon, and then 
go into who was it who helped shape the wrong intelligence and 
caused it to be acted upon. And that then, I think, will lead to a 
chain of events that inalterably, inevitably must lead to people in 
very high positions in this government. 

Mr. Ellison. Professor Presser, based on the presentation that 
Congressman Kucinich just made, wouldn’t you agree that there is 
at least a basis for an inquiry that could lead to impeachment, just 
based on those facts if proved. 

Mr. Presser. If proved, I would think so, but we have heard 
some suggestions that that view of the facts is incorrect. 
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Mr. Ellison. Right. But wouldn’t you agree that it would he the 
Senate’s obligation to weigh the facts, not — is that right; wouldn’t 
you agree with that? 

Mr. Presser. I think you mean the House in this case. 

Mr. Ellison. Well, I would say ultimately the Senate would be 
the one to decide whether or not a case had been proved or not, 
but it would be the House to see whether the — these facts could 
rise to the level to form an accusation. 

Mr. Presser. Yeah. You have to decide whether they are accu- 
rate or not. 

Mr. Ellison. Right. But if proved, if Congressman Kucinich’s of- 
ferings were proved, wouldn’t you agree that would form the basis 
of an inquiry that could lead to impeachment. 

Mr. Presser. I think they could form the basis of inquiry, sure. 

Mr. Ellison. And, Mr. Rabkin, wouldn’t you also agree that if 
proved — now, of course, you don’t — ^you may not agree with the 
facts as Mr. Kucinich offered them, but wouldn’t you agree that if 
proved, that would form the basis of an inquiry for impeachment. 

Mr. Rabkin. I am not sure what exactly we are talking about 
now. What I understood Congressman Kucinich to be saying, was 
that he thinks what the Administration presented to Congress has 
not been borne out by what we have learned since. Now, that does 
not seem to me impeachable. If what he was saying is the Adminis- 
tration knowingly and deliberately deceived Congress, that would 
be in a different category. If that is what we are talking about, that 
they knowingly and deliberately deceived Congress, yes, that could 
be the basis of an inquiry. 

Mr. Ellison. Okay. Now, Congressman Kucinich, am I 

Mr. Kucinich. If I may. 

Mr. Ellison. Could you clarify for 

Mr. Kucinich. If I may, it is the proper role of the Judiciary 
Committee, given that we — that Congress received a resolution 
that made representations that all turned out to be categorically — 
that most of which turned out to be categorically false. It would 
then seem to me that it would be appropriate to make an inquiry 
so you can get the truth. Then if the truth backs up that the Ad- 
ministration made misrepresentations, then it would be up to the 
Committee to decide whether to forward that in a form of a report 
to the full House and whether the House then as individual Mem- 
bers would act upon it. 

Mr. Ellison. But, Congressman 

Mr. Kucinich. The only reason I am here, and the only reason 
that I have been pushing for a moment like this, where in a 6-hour 
hearing now where Members of the Judiciary Committee could 
have things laid out in front of them, is to get to the truth. Let us 
find out what the truth is. Was Congress presented with a case for 
war that was not based on the truth? And if that happened, then 
we have to — there has to be consequences. 

Mr. Conyers. The gentleman’s time has expired. 

The Chair by unanimous consent would recognize the gentleman 
from California. 

Mr. Lungren. Thank you, Mr. Chairman. I appreciate it, and I 
realize the indulgence as a result of you allowing Congressman 
Kucinich to come back and testify once again on a separate panel. 



234 


I would just like to point out a couple things, because you have 
asked questions of some of the people here who have been prosecu- 
tors, and a number of us have been. I remember prosecuting a very 
difficult case on perjury coming out of one of the most racially 
charged issues, cases in California, the O.J. Simpson case, and I 
was required to prosecute perjury that came out of that. And one 
thing that guided me in that was there is an essential difference 
between a misstatement and an intentional misstatement. While 
we were able to show perjury in a particular case, we had to prove 
in the first instance that it was a misstatement, that it was mate- 
rial and intentional, in this case under oath. 

There were plenty of allegations during the time I was attorney 
general of crimes committed by individuals, and the one thing I 
learned, that allegations or assertions of criminal misconduct or 
misconduct are easily made. And the distance between an assertion 
and proof and conviction, or in this case impeachment, is a long 
road. And I would just hope that we would understand there is a 
huge difference between a misstatement of facts and an intentional 
misstatement of facts, and that 20/20 hindsight is not the basis 
upon which you bring a charge of either perjury or impeachment. 

Mr. Nadler. Will the gentleman yield? 

Mr. Lungren. Well, I will be happy to yield, but, you know, I 
have sat here for a half hour or 45 minutes without a single oppor- 
tunity for this side to say anything. 

Mr. Nadler. I just want to ask you a question. 

Mr. Lungren. Yeah, sure. 

Mr. Nadler. In connection with what you were just saying, it 
has been brought out here today that assertions or reports were 
made to Congress saying that the intelligence says this, that and 
the other thing, when, in fact, intelligence said, we think this, that 
and the other thing, but we are not sure, and we have dissents, 
and all the dissents and the caveats were not there. Is that not, 
in your opinion, prima facie deliberate misrepresentation? 

Mr. Lungren. No, no, that it is not. And once again, Mr. Chair- 
man, I have not raised objections here to the conduct of this hear- 
ing, but when, in fact, there are allowed to be responses by the au- 
dience, it tends to be an attempt to either change or intimidate wit- 
nesses here. And that is why people should understand why this 
is important. It is not that people are attempting to try and muzzle 
first amendment rights; it is when we invite people here to testify, 
they should testify to the best of their ability without any sense 
that behind their back, that behind their back there is going to be 
a response in one direction or another. And I am saddened to see 
that continue here. 

Mr. Conyers. Will the gentleman yield? 

Mr. Lungren. Yes, I would yield. 

Mr. Conyers. I want to make it clear that we have been exceed- 
ingly tolerant of responses from our invited guests, but staff is 
going to — when we adjourn immediately after Mr. Lungren fin- 
ishes, if there are any disruptions, those people identified will not 
be invited to these hearings again. So I ask everyone to please join 
us in an orderly dismissal of these hearings. 

Mr. Lungren. I thank the Chairman for that. 
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The only point I would make in response to my friend from New 
York is that we have it on the record that the Cl Director, at that 
time Mr. Tenet, who I believe was a carryover CIA Director, if I 
am not mistaken, used the word “slam dunk” with respect to the 
crucial part of this evidence, number one. 

Number two, and I know some people may be tired of hearing 
this, but I have been rereading Eisenhower’s memoirs of World 
War II called Crusade in Europe. He makes the point on several 
occasions that intelligence is never perfect, that intelligence is often 
wrong, and that you go on the best intelligence that you have. Per- 
haps the best example he gives of that is when we went into North 
Africa for the purpose of trying to secure that area prior to the 
time we moved up the Mediterranean into Europe, and he was as- 
sured by our best intelligence at that time that our troops would 
be welcomed with open arms by the French citizens and others that 
were under French control. In fact, when the American forces and 
British forces got there, they were bitterly opposed and went 
through days of attack. And Eisenhower makes the point specifi- 
cally in his memoirs that that was the best intelligence they had. 
It was dead wrong, and it probably resulted in the death of people 
that were under his command, but he didn’t do it intentionally. He 
did it based on the best intelligence he had. And he goes on to say, 
it is difficult for people who are not there to be able to convey or 
understand the fog that exists with respect to intelligence. 

That is the only point I am trying to make. We make presen- 
tation here as if intelligence is something so clear. The reason it 
is called a National Intelligence Estimate is because it is an esti- 
mate. 

Mr. Nadler. Would the gentleman 

Mr. Lungren. And the President tries to make the best judg- 
ment with that information. And for him to reach a conclusion that 
he believes the evidence and presents that is not a case of lying, 
it is a case of the President making his best judgment at that time. 

The last thing I would say is this: We should be reminded that 
in these cases — and when we talk about — and FISA has been 
brought up here a number of different times and different inves- 
tigative techniques. The Administration did bring in leadership on 
a bipartisan basis to give them this information and to ask for 
their advice. And we in this Congress have the right perhaps to 
pass legislation to expand the number of people who are brought 
into those consultations. We have made the judgment in the past 
that ought to be limited to the Democrat and Republican on the In- 
telligence Committees and of our leadership in the House Cham- 
bers. Maybe that is something we should consider. Maybe we 
should pass legislation saying we want a wider circle of Members 
of Congress on a bipartisan basis. 

But I am just — the way that has been portrayed as all evil 
versus all goodness and a President that is absolutely champing at 
the bit to somehow violate the Constitution I just think is 

Mr. Nadler. Would the gentleman yield? 

Mr. Lungren. I would be happy to yield. 

Mr. Nadler. Thank you. 

First of all, I just must comment that when we invaded North 
Africa, there was considerable uncertainty as to what Admiral 
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Darlan would do, and there were a lot of negotiations with him be- 
hind the scenes. 

But be that as it may, the issue is not whether the President was 
correct in his estimate or whether the intelligence was correct. The 
intelligence is always a fog, you are quite correct in that. The issue 
is that whereas the intelligence that the President was given had 
all sorts of caveats and said, we think this, but some people think 
that, this division thinks that, that division thinks that, we are not 
sure, we think that this is correct, the President is absolutely enti- 
tled to take the minority or the majority view, you know, and say, 
I think that, this, fine. 

But I think it is a prima facie — the problem here is that when 
he reported to Congress on the — and the misrepresentations, he did 
not say there is a division in the intelligence; the majority thinks 
this, the “Department of Whatchamacallit” thinks that. He made 
categorical statements. He said, we know this, we know that, 
when, in fact, it was quite clear we didn’t know this, we thought 
this. 

Mr. Lungren. Well, I will reclaim my time and just say the 
President was basing it not only on the National Intelligence Esti- 
mate, but also the conclusions of the Intelligence Communities 
around the world. Tony Blair has stated that he believed it. The 
French Government believed it. The Israelis, who have about as 
good an intelligence service as in the world relative to ours — I 
think ours is the best — also believed it. 

I don’t think you can find an impeachable offense based on the 
fact the President took these estimates and, in the context of the 
other Intelligence Communities of the world agreeing with it 
unanimously, then made the presentation to Congress. 

Now, we can agree or disagree. You can say this is maladmin- 
istration, a mistake by the President, but it is not the basis for im- 
peachment. And I know we have gone on very long 

Mr. Scott. Will the gentleman yield? 

Mr. Lungren. I will be happy to yield. 

Mr. Scott. Just very briefly. If you draw those conclusions, then 
I think you are right, but some, based on the facts that were avail- 
able, think that if we review it, we may or may not find that — a 
different conclusion, that we were, in fact, misled, if we can get all 
the information. But we haven’t gotten all the information. 

Mr. Lungren. Well, I appreciate it, although it is incontrovert- 
ible with respect to the conclusions of the other intelligence agen- 
cies, and I think — well, I 

Mr. Conyers. Gentlemen. 

Mr. Lungren. I thank the Chairman for his indulgence. 

Mr. Conyers. The time of everybody has expired. And I want to 
thank the Members that were able to stay through 5 hours of hear- 
ings, but what about the witnesses who stayed through 5 hours of 
hearings? We thank you very much. 

I think Mel Watt was right. These are the most important hear- 
ings that we have held in the Judiciary Committee during the 
noth Congress. This transcript will be examined. We leave it open 
for 5 days so that if there are any corrections that witnesses want 
to make, or any additional submissions that they would like, or any 
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questions that Members of the Judiciary would like to present to 
our witnesses, the record will be open for that period of time. 

This hearing is adjourned. Thank you so much. 

[Whereupon, at 4:15 p.m., the Committee was adjourned.] 
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III 


107th congress 
2d Session 


S. J. RES. 45 


To aulhome l.lie use of Unii.ed Stales Aimed Foi-ees against Iraq. 


IN THE SENATE OF THE UNITED STATES 

Sf.ptkmrer 26, 2002 

Air. Daschle (for liimself aM Air. Lott) iiitrodiieed the following joint 
resolution; which icas read the first time 


JOINT RESOLUTION 

I’o authorize the use of IJuited States Armed Forces against 

Iraq. 

Wliereas Congress in 1998 concluded that Iraq was then in 
matei'ial and unacceptable bi'each of its international ob- 
ligations and thereby threatened the Otal interests of the 
United States and international peace and security, stat- 
ed the reasons for that conclusion, and urged the Presi- 
dent to take appropriate action to bring Iraq into compli- 
ance with its international obligations (Public Law 105- 
235); 

Whereas Ira(| remains in material and nniu'ceptahle breach of 
its international obligations by, among other things, con- 
tinning to possess and develop a significant chemical and 
l)iol<)gi(‘,al weapons capaihiity, aitively seeking a midear 
w^capons capability, and supporting and harboring ter- 
rorist organizations, thereby continuing to threaten the 



241 


2 

iiiitionH,] security interests of the United States and inter- 
national peace and security; 

Whereas Iraq persists in riolating resolutions of the United 
Nations Se(-urity Council hy (‘-ontinning to engage in bm- 
tal repression of its civilian population, including the 
Kurdish peoples, thereby threatening intematioiial peace 
and security in the region, by refusing' to release, lepa- 
triatc, or account for non-Iraqi citizens -wTongfully de- 
tained by Iraq, and by failing to return property wrong- 
fully seized by Iraq from Kuwait; 

Whereas the current Iraqi regime has demonstrated its capa- 
bility and mllingness to use weapons of mass destruction 
against other nations and its own peo[)le: 

Whereas the current Iraqi regime has demonstrated its con- 
tinuing hostility toward, and willingness to attack, the 
United States, including by attempting in 1993 to assas- 
sinate former President Bush and by firing on many 
thousands of occasions on United States and Coalition 
Aimed Forces engaged in enforcing the resolutions of the 
United Nations Security Council; 

Whereas members of al Qaida, an organization bearing re- 
sponsibility for attacks on the United States, its citizens, 
and interests, including the attaiiks that o(;(;urred on Sep- 
tember 11, 2001, arc known to be in Iraq; 

Whereas Iraq continues to aid and harbor other international 
terrorist organizations, including organizations that 
threaten the lives and safety of American citizens; 

Whereas the attacks on the United States of September 1 1, 
2001. underscored the graUty of the threat that Ira<j ■will 
transfer weapons of mass destroctiou to iutcmational ter- 
rorist organizations; 
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Wliereas the United States has the inlierent right, as ac- 
knowledged in the United Nations Charter, to use force 
in order to defend itself; 

Wliereas Ira(["s demonstrated (‘apahility and mllingness to 
use weapons of mass destmction, the high risk that the 
cuiTeiit Iraqi regime will either employ those weapons to 
launch a sujprise attack against the United States or its 
Ar-mcd Uorccs or provide them to international terrorists 
who would do so, and the extreme magnitude of harm 
that would result to the United States and its citizens 
from such an attack, combine to justify the use of force 
by the United States in order to defend itself; 

Whiereas Iraq is in mateiial breach of its disarmament and 
other obligations under United Nations Security Council 
Resolution 687, to cease repression of its emlian popu- 
lation that threatens international peace and security 
under United Nations Seemity Council Resolution 688, 
and to cease threatening its neighbors or United Nations 
operations in Iraq under United Nations Security Council 
Resolution 949, and United Nations Security Council 
Resolution 678 authorizes use of all necessaiy means to 
compel Iraq to comply with these “subsequent relevant 
resolutions”; 

Whereas Coiigi'ess in the Authorization for Use of Military 
Force Against Iraq Resolution (Ihiblic Law' 102-1) has 
authorized the President to use the Armed Forces of the 
United States to achieve full implementation of Security 
Council Resolutions 660, 661, 662, 664, 665, 666, 667, 
669, 670, 674, and 677, pursuant to Security Council 
Resolution 678; 

Whereas Congress in section 1095 of Public Law 102-190 
has stated that it “siippoits the use of all necessary 
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meaiiH to a(*liieve the goals of Secnirity Coundl Resolution 
687 as being consistent wth the Anthorization for Use 
of Militaiy Force Against Iraq (Public Ijaw 102-1),” 
that Irai^^’s repression of its (dvilian population violates 
United Nations Security Council Resolution 688 and 
“constitutes a continuing' threat to the peace, security, 
and stability of the Persian Gulf region,” and that Con- 
gress “supports the use of all ncecssaiy means to achieve 
the goals of Resolution 688”; 

Wliereas Congress in the Iraq Liberation Act (Pubhe Law 
105-338) has expressed its sense that it should bo the 
policy of the United States to support efforts to remove 
from power the current Iraqi regime and promote the 
emergence of a democratic government to replace that re- 
gime; 

Whereas the President has authority under the Constitution 
to take action in order to deter and prev^ent acts of inter- 
national terrorism against the United States, as Congi-ess 
recognized in the joint resolution on Authorization for 
Use of Militaiy Force (Public T.aw 107-40); and 

Wliereas the President has authority under the Constitution 
to use force in order to defend the national security inter- 
ests of the United States: Now, therefore, be it 

1 Resolved hy the Senate and House of Re/preseniatives 

2 of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This joint resolution may bo cited as the “Further 

5 Resolution on Iraq” . 
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1 SEC. 2. AUTHORIZATION FOR USE OF UNITED STATES 

2 ARMED FORCES. 

3 The President is authorized to use all means that he 

4 determines to be appropriate, including force, in order to 

5 enforce the United Nations Security Council Resolutions 

6 referenced above, defend the national security intei'ests of 

7 the United States against the threat posed by Iraq, and 

8 restore international peace and security in the regioii. 

Ct 
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107th congress 
2d Session 


H. J. RES. 114 


To aulhome l.lie use of Unii.ed Stales Aimed Foi-ees against Iraq. 


IN THE HOUSE OF REPRESENTATR^S 

OOTORKR 2, 2002 

Mr. Hastbrt (for himself and Mr. (tEPHARDT) introdneed the folloTA'iiig joint 
resolution; which was referred to the Committee on International Relations 


JOINT RESOLUTION 

I’o authorize the use of IJuited States Ai-med Forces against 

Iraq. 

Wliereas in 1990 in response to Iraq’s war of aggression 
against and Hleg'al occupation of Kuwait, the United 
States forged a coalition of nations to liberate Kuwait 
and its people in order to defend the national security of 
the United States and enforce United Nations Secuiity 
Council resolutions relating to Iraq; 

Wliereas after the liberation of Kuwait in 1991, Iraq entered 
into a United Nations sponsored cease-fire agreement 
pursuant to whidi Iraq uneipiivocally agreed, among 
other things, to eliminate its nuclear, biological, and 
chemical weapons programs and the means to deliver and 
develop them, and to end its support for inteniiitional 
terrorism; 
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Wliereas tlie efforts of international weapons inspeetors, 
United States intelligence agencies, and Iraqi defectors 
led to the discoveiy that Iraq had large stockpiles of 
(‘henii(‘al weapons and a large scale l)iologi(!al weapons 
progi-am, and that Iraq had an advanced nuclear weap- 
ons development progi-am that was much closer to pro- 
ducing a nuclear weapon than intelligence reporting had 
previously indicated; 

Wliereas Iraq, in direct and flagrant violation of the cease- 
fire, attempted to thwart the efforts of weapons inspee- 
tors to identify and destroy Iraq’s weapons of mass de- 
struction stockpiles and development capabilities, wiiich 
finally resulted in the withdrawal of inspectors from Ii-aq 
on October 21, 1998; 

Whereas in 1998 Congi-ess concluded that Iraq’s continuing 
weapons of mass destruction programs threatened vital 
United States interests and intemational peace and secu- 
rity, declared Iraq to be in ‘‘material and unacceptable 
breach of its intemational obligations” and urged the 
President “to take appropriate action, in accordance with 
the Constitution and relevant laws of the United States, 
to bring Iraq into compliance with its intemational obli- 
gations” (Public Law 105-285); 

Whereas Iraq both poses a continuing threat to the national 
security of the United States and international peace and 
security in the Persian (lulf region and remains in mate- 
rial and unaeecptablc breach of its international obliga- 
tions by, among other things, continuing to possess and 
develop a significant cliemicsal and biological weapons ca- 
pability, actively socking a mielcar weapons capability, 
and supporting and harboring temorist organizations; 
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Wliereas Iraxj persists in \i()lating resolutions of the United 
Nations Security Council by continuing to engage in bra- 
tal repression of its Chilian population thereby threat- 
ening international pea(‘e and security in the region, by 
refusing to release, repatriate, or account for non-Iraqi 
citizens WTOug'fully detained by Iraq, including an Anier- 
icaxi serviceman, and by failing to retuin property wrong- 
fully seized by Iraq from Kuwait; 

Wliereas the current Iraqi regime has demonstrated its capa- 
bility and willingness to use weapons of mass destruction 
against other nations and its owui people; 

Whereas the current Iraqi regime has demonstrated its con- 
tinuing hostility toward, and willirigness to attack, the 
United States, including by attempting in 1993 to assas- 
sinate former President Bush and by firing on many 
thousands of occasions on United States and Coalition 
Armed Forces engaged in enforcing the resolutions of the 
United Nations Security Council; 

Wliereas members of al Qaida, an organization bearing re- 
sponsibility for attacks on the United States, its citizens, 
and interests, including the attacks that occurred on Sep- 
tember 11, 2001, are known to be in Iraq; 

Whereas Iraq continues to aid and harbor other international 
teiTorist organizations, including organizations that 
threaten the lives and safety of American citizens; 

Whereas the attadcs on the United States of September 11, 
2001, underscored the grarity of the throat posed by the 
acquisition of w^eapons of mass destruction by inter- 
national terrorist organizations; 

Whereas Iraq’s demonstrated capability and willingness to 
use weapons of mass destmetion, the risk that the cur- 
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rent Iracji regime tvill eitlier employ those weapons to 
latmch a surprise attack against the United States or its 
Armed Forces or provide them to international terrorists 
tvho would do so, and the extreme magnitude of harm 
that would result to the United States and its citizens 
from such an attack, combine to justify action by the 
United States to defend itself; 

Whereas United Nations Security Council licsolution 678 au- 
thorizes the use of all necessary means to enforce United 
Nations Security Council Eesolutioti 660 and subsequent 
relevant resolutions and to compel Iraq to cease certain 
actirities that threaten international peace and security, 
including the development of weapons of mass destruc- 
tion and refusal or obstruction of United Nations weap- 
ons inspections in riolation of United Nations Security 
Council Resolution 687, repression of its civilian popu- 
lation in riolation of United Nations Security Council 
Resolution 688, and threatening its neighbors or United 
Nations operations in Iraq in riolation of United Nations 
Security Council Resolution 949; 

Wliereas Coiigi'ess in the Authorization for Use of Militaiy 
Force Against Iraq Resolution (Public Law 102-1) has 
authorized the Presidimt “to use United States Armed 
Forces pursuant to United Nations Security Council Res- 
olution 678 (1990) in order to achieve implementation of 
Security Council Resolutions 660, 661, 662, 664, 665, 
666, 667, 669, 670, 674, and 677”; 

Whereas in December 1991, Congress expressed its sense 
that it “supports the use of all necessary means to 
achieve the goals of hhiitcd Nations Security Council 
Resolution 687 as being consistent with the Authoriza- 
tion of Use of Military Force Against Iraq Resolution 
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(Public'. Law 102- 1),” that Iracj’s repression of its c.mlian 
population -violates United Nations Security (Jouncil Res- 
olution 688 and “constitutes a continuing threat to the 
peacie, security, and stability of the Persian Gulf region,’’ 
and that Gongress, “supports the use of all necessaiy 
means to achieve the goals of L'nited Nations Security 
Council Resolution 688”; 

Whereas the Iraq Liberation Act (Public Law 105-338) ex- 
pressed the sense of Congress that it should be the policy 
of the United States to support efforts to remove from 
power the current Iraqi regime and promote the emer- 
gence of a democratic government to replace that regime; 

Wiereas on September 12, 2002, President Bush committed 
the United States to “worh with the United Nations Sc- 
curiW Council to meet our common challenge” posed by 
Iraq and to “work for the necessaiy resolutions,” while 
also making clear that “the Security Council resolutions 
will be enforced, and the just demands of peace and secu- 
rity will be met, or action will be unavoidable”; 

Whereas the United States is determined to jir-osecute the 
W’ar on terrorism and Iraq’s ongoing support for inter- 
national terrorist gimips combined with its development 
of weapons of mass destiiKition in dirert violation of its 
obligations under the 1991 cease-fire and other United 
Nations Security Council resolutions make clear that it is 
in the national security interests of the United States 
and in furtherance of the war on terrorism that 
allrelevant United Nations Security Council resolutions 
be enforced, including through the use of forc*e if nec- 
cssa,iy; 

Whereas Congress has taken steps to pursue vigorously the 
war on terrorism tlu'ough the provision of authorities and 
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funding recjuested by tin; President to tsike the neciessHiy 
actions against international terrorists and teiTorist orga- 
nizations, including those nations, organizations or per- 
sons who planned, authorized, (ionimitted or aided tlie 
terrorist attacks that occurred on September 11, 2001, or 
harbored such persons or organizations; 

lYliereas the President and Congress are detennined to con- 
tinue to take all appropriate actions against international 
teiTorists and terrorist organizations, including those na- 
tions, orgauizatioiis or pei'sons who planned, authoiized, 
committed or aided the terrorist attacks that oeeurred on 
September 11, 2001, or harbored such persons or organi- 
zations; 

Wdicrcas the President has authority under the Constitution 
to take action in order to deter and prevent acts of inter- 
national terrorism against the United States, as Congress 
recognized in the joint resolution on Anthorization for 
Use of Military Force (Public Law 107-40); and 

Wliereas it is in the national security of the United States 
to restore intematioual peace and security to the Persian 
Gulf region: Now, therefore, be it 

1 Resolved by the Senate and House of Represen tatives 

2 of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This joint resolution may be cited as the “Autlioriza- 

5 tioii for the Use of Military Force Agairrst Iraq”. 
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1 SEC. 2. SUPPORT FOR UNITED STATES DIPLOMATIC EF- 

2 FORTS. 

3 The Congress of the United States supports the ef- 

4 forts by the President to — 

5 (1) strictly enforce through the United Nations 

6 Security Council all relevant Security Council resolu- 

7 tions applicable to Iraq and encourages him in those 

8 efforts; and 

9 (2) obtain prompt and decisive action by the 

10 Sec-urity Couiudl to ensure that Ira(;[ abandons its 

11 strategy of delay, evasion and noncoinpliance and 

12 promptly and strictly complies with all relevant Se- 

13 curity Council resolutions. 

14 SEC. 3. AUTHORIZATION FOR USE OF UNITED STATES 

15 ARMED FORCES. 

16 (a) Authorization. — T he President is authorized to 

17 use the Ai-nied Forces of the United States as he deter- 

18 mines to be necessaiy and appropriate in order to — 

19 (1) defend the national security of the United 

20 States against the eontinuing threat posed by Iraq; 

21 and 

22 (2) enforce all relevant United Nations Security 

23 Council resolutions regarding Iraq. 

24 (b) PRBSroENTiAij DETEiiyiiNATiON. — In connection 

25 with the exercise of the authority granted in subsection 

26 (a) to use force the President shall, prior to such exercise 
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1 or Bs soon thereafter as may be feasible, but no later than 

2 48 hours nft(!r cxoreisiug such authority, niahc available 

3 to the Speaker of the House of Representatives and the 

4 President pro tempore of the Senate his determination 

5 that — 

6 (1) reliance by the United States on further 

7 diplomatic or other peaceful means alone either (A) 

8 will not adequately protect the national security of 

9 the United States against the continuing threat 

10 posed by Iraq or (B) is not likely to lead to etiforce- 

11 nient of all relevant United Nations Set'urity Coundl 

12 resolutions regarding Iraq; and 

13 (2) acting pursuant to this resolution is con- 

14 sistent with the United States and other countries 

15 continuing to take the necessaiy actions against 

16 international teirorists and teirorist organizations, 

17 iiichuhng those nations, organizations or persons 

18 who planned, authorized, committed or aided the 

19 terrorists attacks that occuired on September 11, 

20 2001 . 

21 (c) Wae. PottrEBS Resolution Requirements. — 

22 (1) Specific statutory authorization. — 

23 Consistent with section 8(a)(1) of the \¥ar Powers 

24 Resolution, the Congress declares that this section is 

25 intended to constitute specific statutory authoiiza- 
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1 tion within tlie nuianing of Keotion 5(b) of tiie War 

2 Pow'crs Resolution. 

3 (2) Applicability op othbk pbquikb- 

4 MENTS. — Nothing in this i-esolutiori supersedes any 

5 requirement of the War Powers Resolution. 

6 SEC. 4. REPORTS TO CONGRESS. 

7 (a) The Pi-esident shall, at least once eveiy 60 days, 

8 submit to the Congress a report on matters relevant to 

9 this joint resolution, iiicludiiig actions taken pursuant to 
10 the exercise of authoiity granted in section 3 and the sta- 
ll tus of planning for efforts that are expected to be required 

12 after such actions are completed, including those actions 

13 described in section 7 of Public Larv 105-338 (the Iraq 

1 4 Liberatk ni Act ( )f 1 9 9 8 ) . 

15 (b) To the extent that the submission of any report 

16 described in subsection (a) coincides with the submission 

17 of any other report on matters relevant to this joint resohi- 

18 tion othei-wdse required to be submitted to Congress pursu- 

19 ant to the reporting requirements of Public Law 93-148 

20 (the WAr Powers Resolution), all such leports may be sub- 

21 mitted as a single consolidated report to the Congress. 

22 (c) To the extent that the information required by 

23 section 3 of Public Law 102-1 is included in the report 

24 required by this section, such report, shall be considered 
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1 as meeting the reciiiirements of se(ition 3 of Public; Law 
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nOTH CONGRESS 
1 st Session 


H. RES. 333 


linpeadiiiig Kidiard B, (dieiiey, Vice President ol' tlie United States, Tor 
high crimes and misdemeanors. 


IN THE HOUSE OF HEPUESENTATIVES 

April 24, 2007 

Mr. Kuoinich submitted the following resolution; w^hich was referred to tlie 
Cornrtiittee op the Judiciaiy 


RESOLUTION 

Impeaching Ricliard B. Cheney, Vice President of the United 
States, for high crimes and misdemeanors. 

1 Resolved. That Rictiard B. Ciieney, Vice President of 

2 the United States, is impeached for high crimes and mis- 

3 demeanors, and that the following articles of impeachment 

4 be extiibited to the United States Senate: 

5 Ai'tieles of impeachment exhibited by the House of 

6 Representatives of the United States of America in the 

7 name of itself and of the people of the United States of 

8 America, against Richard B. Cheney, Vice President of the 

9 United States of America, in maintenance and support of 
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1 its impeacimient against him for fiigli ('rimes and mis- 

2 domoanors. 

3 Article I 

4 In Ills conduct while Vice President of the United 

5 States, Richard B. Cheney, in riolation of his constitn- 

6 tional oath to faithfully execute the office of Vice Presi- 

7 dent of the United States and, to the best of his ability, 

8 presei-ve, protect, and defend the Constitution of the 

9 United States, and in violation of his constitutional duty 

10 to take care that the laws be faithfully executed, has pur- 

11 posely manipulated the intelligence process to deceive the 

12 citizens and Congress of the United States by fabricating 

13 a threat of Iraqi weapons of mass destruction to justify 

14 the use of the United States Amied Forces against the 

15 nation of Iraq in a manner damaging to our national secu- 

16 rity interests, to wit: 

17 (1) Despite all evidence to the contrary, the 

18 Vice President actively and systematically sought to 

19 deceive the citizens and Congress of the United 

20 States about an alleged threat of Iraqi weapons of 

21 mass destruction: 

22 (A) “We know they have biological and 

23 chemical weapons.” March 17, 2002, Press 

24 Conference by Vice President Dick Cheney and 

25 His Highness Salman bin Hamad A1 Klialifa, 
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1 CrowTL Prince of Bahrain at Shaikh Hamad 

2 Palace. 

3 (B) . and we know they are pursuing 

4 nueleai- weapons.” Mai'cli 19, 2002, Press 

5 Briefing by Vice President Dick Cheney and 

6 Israeli Prime Minister Ariel Sharon in Jeru- 

7 Salem. 

8 (C) “And he is aetively pursuing nuclear 

9 weapons at this time . . .” March 24, 2002, 

10 CNN Ijate Edition interview with Vice Presi- 
ll (halt Ch(aiey. 

12 (D) “We know he’s got chemicals and bio- 

13 logical and we know he’s working on nuclear.” 

14 May 19, 2002, NBC Meet the Press inteinaew 

15 with Vice President Cheney. 

16 (E) “But we now know that Saddam has 

17 resumed his efforts to awjuire nucdear 

18 weapons . . . Simply stated, there is no doubt 

19 that Saddam Hussein now has weapons of mass 

20 destruction. There is no doubt that he is amass- 

21 ing them to use against our friends, against our 

22 allies, and against us.” August 26, 2002, 

23 Speech of Vice President Cheney at ATW 

24 lOBrd National Convention. 
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1 (P’’) “Based on intelligemre that's beeoining 

2 available, some of it has been made pnblie, 

3 more of it hopefully evdll be, that he has indeed 

4 stepped up his capacity to produce and delivei' 

5 biological weapons, that he has reconstituted 

6 his nuclear program to develop a nuclear weap- 

7 on, that there are efforts under way inside Iraq 

8 to significantly ex]:»and his capability.” Sep- 

9 tember 8, 2002, NBC Meet the Press intei-view 

10 with Vice President Cheney. 

11 (G) “lie is, in fact, actively and aggres- 

12 sively seeking to acquire nuclear weapons.” 

13 September 8, 2002, NBC Meet the Press iiiter- 

14 rtew with Vice President (.Iheney. 

15 (II) “And we believe he has, in fact, recon- 

16 stituted nuclear weapons.” March 16, 2003, 

17 NBC Meet the Press inteiwiew with Vice Presi- 

1 8 dent Cheney. 

19 (2) Preceding the March 2003 invasion of Iraq 

20 the Vice President was fully infomied that no legiti- 

21 mate crtdcnce existed of weapons of mass destme- 

22 tion in Iraq. The Vice President pressured the iiitel- 

23 lig'ejice community to change then' findings to enable 

24 the deception of the citizens and Congress of the 

25 United States. 
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1 (A) Vi(‘e President Ciieney and his Oii(d' of 

2 Staff, Lewns Ijibb^^, made mnltiple trips to the 

3 CIA in 2002 to question analysts studying 

4 Iraq’s weapons programs and alleged links to al 

5 Qaeda, creating an environment in which ana,- 

6 lysts felt they were being pressured to make 

7 theii- assessments fit with the Bush aclministra- 

8 tion’s policy objectives accounts. 

9 (B) Vice President Cheney sought out 

10 unverified and ultimately inaccurate raw intel- 

11 ligence to prove his pre(‘om‘eived beliefs. This 

12 strategy of cheriy picking was employed to in- 

13 fluence the intei'pretation of the intelligence. 

14 (3) The Vi(!e President’s actions (iomipted or 

15 attempted to cornipt the 2002 National Intelligence 

16 Estimate, an intelligence document issued on Octo- 

17 her 1, 2002, and (iarefully consklered ly Congress 

18 prior to the October 10, 2002, vote to authorize the 

19 use of force. The Vice President’s actions prevented 

20 the necessary reconciliation of facts foi' the National 

21 Intelligence Estimate which resulted in a high num- 

22 ber of dissenting opinions from technical experts in 

23 two Federal agencies. 

24 (A) The State Department’s Bureau of In- 

25 telligeiice and Kesearch dissenting view in the 
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1 Ocitober 2002 National Intiilligencie EKtirriate 

2 istatod “Lacking persuasive e\'idence that Bagh- 

3 dad has launched a coherent effort to reconsti- 

4 tute it’s nuclear weapons program INR is un- 

5 willing to speculate that such an effort began 

6 soon after the departure of UN inspectors or to 

7 project a timeline for the completion of activi- 

8 ties it does not now see happening. As a result 

9 INR is unable to predict that Iraq could ac- 

10 quire a nuclear device oi' weapon.’". 

11 (B) The State Department’s Bureau of In- 

12 telligence and Research dissenting view in the 

13 October 2002 National Intelligence Estimate 

14 also stated tliat “Finally, the claims of Iracp 

15 pursuit of natural uranium in Africa are, in 

16 INR’s assessment, higldy dubious.”. 

17 (C) The State Department’s Bureau of In- 

18 telligence and Research dissenting view in the 

19 October 2002 National Intelligence Estimate 

20 references a Department of Energy opinion by 

21 stating that “INR accepts the judgment of 

22 technical experts at the US Department of En- 

23 ergy (DOE) who have concluded that the tubes 

24 Iraq seeks to acquire arc poorly suited for use 

25 in gas centrifuges to be used for uranium en- 
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1 ridirnent and finds nnpersiiasive the arguments 

2 advanced by others to make the ease that ttiey 

3 are intended for that pin-pose.”. 

4 The Vice President subverted the national seeur-ity 

5 interests of the United States by setting the stage for the 

6 loss of more than 3300 United States sei-vice members; 

7 the loss of 650,000 Iraqi citizens since the United States 

8 invasion; the loss of approximately $50(1 billion in war 

9 costs which has increased our Uederal debt; the loss of 

10 military r-eadiness within the United States Anned Seiv- 

11 ices due to overextension, lack of training and lack of 

12 equipment; the loss of United States credibility in world 

13 affairs; and the decades of likely blowback created by the 

14 invasion of Iraq. 

15 In all of this, Vice President Richard B. Cheney has 

16 acted in a maimer contrary to his ti-ust as Vice President, 

17 and subversive of constitutional government, to the preju- 

18 dice of the cause of law and justice and the manifest injuiy 

19 of the people of the United States. VTierefore, Vice Presi- 

20 dent Richard B. Cheney, by such conduct, is guilty of an 

21 impeachable offense wai-i-anting removal from office. 

22 Article II 

23 In Iris conduct while Vice President of the Phiited 

24 States, Richard B. Cheney, iti violation of his constitu- 

25 tional oath to faithfully execute the office of Vice Presi- 
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1 dent of the United States and, to ttie best of his a,bility, 

2 ])TOsei'vc, proteet, and defend the Constitution of the 

3 United States, and in Uolation of his constitutional duty 

4 to take care that the laws be faithfiilly executed, pui'posely 

5 manipulated the intclligenee process to deceive the citizens 

6 and Congress of the United States about an alleged rela- 

7 tionship between Iraq and al Qaeda in oi'der to justify the 

8 use of the United States Armed Forces against the nation 

9 of Iraq in a manner damaging to our national secuiity 

10 interests, to wit: 

11 (1) Despite all eUdeiice to the contra, ly, the 

12 Vice President actively and syTStematically sought to 

13 deceive the citizens and the Congi-ess of the United 

14 States about an alleged relationship between Iraxj^ 

15 and al Qaeda: 

16 (Al ’‘Ilis regime has had highdevel con- 

17 tacts with Al Qaeda going back a decade and 

18 has provided training to Al Qaeda terrorists.” 

19 December 2, 2002, Speech of Vice President 

20 Cheney at the Aii- National Guard Semoi' Lead- 

21 ership Conference. 

22 (B) “His regime aids and protects terror- 

23 ists, including' membei'S of Al Qaeda. He could 

24 decide secretly^ to provide weapons of mass dc- 

25 struction to terrorists for use against us.” Jan- 
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naiy 30, 2003, Speecli of Vice President, (die- 
ncy to 3()th Politienl Action Conference in Ar- 
lington, Virginia. 

(C) “We know he’s out trying once again 
to produee nnelear weapons and wo know that 
he has a long-standing relationship with various 
terrorist groups, including’ the iVl Qaeda oi’ganl- 
zation.” March 16, 2003, NTfC Meet the Press 
intei'vie’w with Vice President Cheney. 

(D1 “We learned more and moi’e that there 
wois a relationship between Ira(;[ and AJ Qaeda 
that stretched back through most of the decade 
of the ’90s, that it involved training, for exam- 
ple, on biological w'eapons and (ihemical 
w^eapons . . .” September 14, 2003, XBC 
Meet the Press intei-^iew' with Vice President 
Cheney. 

(E) “A1 Qaeda had a base of operation 
there up in Northeastern Iraq where they ran 
a lai’ge poisons factory for attacks against Eu- 
ropeans and U.S. forces.” October 3, 2003, 
Speech of Vice President Cheney at Bush-Che- 
ney ’04 Fundraisej’ in Iowa. 

(E) “He also had an established relation- 
ship with A1 Qaeda providing training to A1 
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1 Qaeda, members in areas of poisons, gases, and 

2 conventional bombs.” (Ictobor 10, '2()()8, Speech 

3 of Vice President Cheney to the Heritage Fonn- 

4 dation. 

5 (G) “A1 Qaeda and the Iraqi intelligence 

6 sei-ilces have worked together on a number of 

7 occasions.” January 9, 2004, Rocky Mountain 

8 News interenew with Ahee President Cheney. 

9 (H) ‘‘I think there’s oveTOlielming eGdence 

10 that there was a connection between A1 Qaeda 

11 and the Iraxji governirKait.” Januaiy 22, 2004, 

12 NPR: Morning Edition inteiwiew with Vice 

13 President Cheney. 

14 tl) “’First of all, on the (piestion of — of 

15 wiiether or not there was any kind of relation- 

16 ship, there clearly was a relationship. It’s been 

17 testified to; the e\idence is ovei-whehning.” 

18 June 17, 2004, CNBC: Capital Report inter- 

19 Gew>’ with Vice President Cheney. 

20 (2) Pieeeding the March 2003 invasion of L'aq 

21 the Vice President w^as fully informed that no cred- 

22 ible evidence existed of a working relationship be- 

23 tween Iraq and al Qaeda, a fact articidated in sev- 

24 cral official doenments, inchiditig: 
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1 (A) A (classified Presidential Daily Briefing 

2 ten days after the September 11, 2001, attaeks 

3 indicating that the United States intelligence 

4 community had no evidence lirilving Saddam 

5 Ilnssein to the September 11th attaeks and 

6 that there was “scant credible evidence that 

7 Iraq had any significant collaborative ties with 

8 Al Qaeda”. 

9 (B) Defense Intelligence Terrorism Sum- 

10 niary No. 044—02, Issued in February 2002 by 

11 the TJnibsd States Defense Intelligence Agency, 

12 which challenged the credibility of information 

13 gleaned from captured al Qaeda leader al-Libi. 

14 The DLA report also cast signific-ant doubt on 

15 the possibility of a Saddam IIussein-al-Qaeda 

16 conspiracy: “Saddam’s regime is intensely sec- 

17 ular and is wary" of Islamic revolutionary niove- 

18 ments. Moreover, Baghdad is unlikely to pro- 

19 vide assistance to a group it cannot control.”. 

20 (C) A January 2003 British intelligence 

21 classitied report, on Iraq that concluded that 

22 “there are no current liirks between the Iraqi 

23 regime and the al-Qaeda network”. 

24 The Vice President subverted the national secauity 

25 interests of the United States b.y setting the stage for the 
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1 loss of more than 3,800 United States servic'e meml)ers; 

2 the loss of 050,000 Iraqi citizens since the United States 

3 invasion; the loss of approximately $500 billion in war 

4 costs which has increased our Uederal debt; the loss of 

5 military readiness vnthin the United States Armed Seiw- 

6 ices due to overextension, lack of training and lack of 

7 equipment; the loss of United States credibility in woild 

8 affairs; and the decades of likely blowback created by the 

9 invasion of Iraq. 

10 In all of this, Vice President Richard B. Cheney has 

11 acted in a mamier ciontrarj^ to his trust as Vi(‘,e Presidemt, 

12 and subversive of constitutional government, to the preju- 

13 dice of the cause of law and justice and the manifest iiijuiy 

14 of the people of the United States. 

15 Vhierefore, Vice President Richard B. Cheney, by 

16 such conduct, is guilty of an impeachable offense war- 

17 ranting' removal from offit-e. 

18 Article III 

19 In Ills conduct while Vice President of the United 

20 States, Richard B. Cheney, in violation of his constitu- 

21 tioiial oath to faithfully execute the office of Vice Presi- 

22 dent of the United States and, to the best of his ability, 

23 pieseive, protect, and defend the Constitution of the 

24 United States, atid in holatioti of his constitutional duty 

25 to take care that the law's be faithfully executed, has open- 


•HRES 333 IH 



267 


13 

1 ly threatened aggression against the Kepnl:)li(* of Iran al)- 

2 sent any real throat to the United States, and done so 

3 rvith the United States proven capability to cany out such 

4 threats, thus undennining the natioiial security of the 

5 United States, to wit: 

6 (1) Despite no evidence that Iran has the inten- 

7 tion or the capability of attacking the United States 

8 and despite the turmoil created by United States in- 

9 vasion of Iraq, the Vice President has openly threat- 

10 ened aggression against Iran as evidenced by the fol- 

11 loving: 

12 (A) “For our part, the United States is 

13 keeping all options on the table in addressing 

14 the irresponsible conduct of the regime. And we 

15 join other nations in sending that regime a 

16 clear message; We will not allow Iran to have 

17 a nuclear weapon.” Mardi 7, 2006, Speedi of 

18 Vice President Cheney to American Israel Pub- 

19 lie Affairs Committee 2006 Policy Conference. 

20 (B) “But vveS'e also made it clear that all 

21 options arc on the table.” January 24, 2007, 

22 CNN Situation Room iuteiwiew with Vice Presi- 

23 dent Cheney. 

24 (C) “When wc — as the President did, for 

25 example, recently — deploy another aircraft car- 
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1 rier task force to tlie Gulf, that sends a, veiy 

2 strong signal to everybody in the region that 

3 the United States is here to stay, that we clear- 

4 ly have significant capabilities, and that we are 

5 working ivith friends and allies as well as the 

6 international organizations to deal with the Ira- 

7 nian threat.” January 29, 2007, Newsweek 

8 interview with Vice President Cheney. 

9 (D) “But I’ve also made the point and the 

10 President has made the point that all options 

11 are still on the tabhi.” Pebmaiy 24, 2007, Vice 

12 President Cheney at Press Briefing with Aus- 

13 tralian Prime Minister in Sydney, Australia. 

14 (2) The Vice President, who repeatedly and 

15 falsely claimed to have had specific, detailed knowl- 

16 edge of Iraq’s alleged weapons of mass destmetion 

17 capabilities, is no doubt fully awnre of eridence that 

18 demonstrates Iran poses no real threat to the United 

19 States as evidenced by the following; 

20 (A) “I know that what we see in Ii'an right 

21 now is not the industrial capacity you can [use 

22 to develop al bomb.” Mohamed ElBaradei, Di- 

23 rector General of International Atomic Energy 

24 Agency, Eebruary 19, 2007. 
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1 (6) Iran in(li(!ated its “full readiness and 

2 willingness to negotiate on the modality for the 

3 resolution of the outstanding issues with the 

4 MEA, subject to the assuraiices foi- dealing 

5 with the issues in the framew'ork of the Agency, 

6 without the interference of the United Nations 

7 Security Couneil’'. L\EA Board Report, Peb- 

8 ruar\^ 22, 2007. 

9 (C) . . so whatever they have, what we 

10 have seen today, is not the kind of capacity that 

11 would enable them to make bombs.” Mohanied 

12 El Baradei, Director General of International 

13 Atomic Energy Agency, Pebniaiy 19, 2007. 

14 (3) The Vice President is fully aware of the ac- 

15 tions taken by the United States towards Iran that 

16 are further destabilizing the world as evidenced by 

17 the following; 

18 (A) The United States has refused to en- 

19 gage in meaningful diplomatic relations with 

20 Iran since 2002, rebuffing both bOatei'al and 

21 multilateral offers to dialogue. 

22 (B) The United States is cun-ently eii- 

23 gaged in a military buildup in the Middle East 

24 that includes the increased prcsctice of the 

25 United States Navj^ in the waters near Iran, 
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1 sioiiificant United States Armed Ponies in two 

2 nations neighboring to Iran, and the installa- 

3 tion of anti-missile technologj’ in the region. 

4 (C) News accounts have indicated that 

5 nhlitary planners have eonsidcred the 1161-11, 

6 a tactical nuclear weapon, as one of the options 

7 to strike undei'ground bunkers in Iran. 

8 (D) The United States has been linked to 

9 anti-Iranian organizations that are attempting 

10 to destabilize the Iranian government, in pai- 

11 ti(‘nlar the Mnjahideen-(! Kliah.] (MEK), even 

12 though the state department has branded it a 

13 terrorist organization. 

14 (E) News a(!c;omits indicate that United 

15 States troops have been ordered into Iran to 

16 collect data and establish contact \rith anti-gov- 

17 ernment groups. 

18 (4) In the last three years the ATce President 

19 has repeatedly threatened Iran. However, the Vice 

20 President is legally bound by the U.S. Constitution’s 

21 adherence to international law that prohibits threats 

22 of use of force. 

23 (A1 Article AT of the United States Con- 

24 stitution states, “This Constitution, and the 

25 Laws of the United States which shall be made 
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1 in Pursnancrc! thereof; and all Treaties made, or 

2 which shall be made, under the Anthority of the 

3 United States, shall be the supreme Law of the 

4 Land.” Any provision of an international treaty 

5 ratified by the United States becomes the law 

6 of the LTnited States. 

7 (B) The United States is a signatory to 

8 the United Nations Charter, a treaty among the 

9 nations of the world. Article II, Section 4 of the 

10 United Nations Charter- states, “iVll Members 

11 shall refi'ain in th(‘ir iiitca-national rdations 

12 from the threat or use of force against the ter- 

13 ritorial integi-ity or political independence of 

14 aiw state, or in aiw other maimer inconsistent 

15 with the Pui-poses of the United Nations.” The 

16 threat of force is illegal. 

17 (C) Article 51 lays out the only' ex(;eption, 

18 “Notliing in the present Charter shall impair 

19 the inherent right of individual or collective 

20 self-defense if an aimed attack occurs against a 

21 Member of the United Nations, until the Sccii- 

22 ritv' Council has taken measures necessaiy to 

23 maintain international peace and secui-ityv” 

24 Iran has not attacked the United States; thcrc- 
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1 fore any threat agahiKt Iran by the United 

2 States is illegal. 

3 The Vice President’s deception upon the citizens and 

4 Congress of the United States that enabled the failed 

5 United States invasion of Iraq forcibly altered the rules 

6 of diplomacy such that the Vice President’s recent bellig- 

7 erent actions towards L-an are destabilizing and countei- 

8 prodnetive to the national security of the United States. 

9 In all of this, Viee President Richard B. Cheney has 

10 acted in a maimer contrary to his tinst as Vice President, 

11 and subversive of constitutional government, to the prejii- 

12 dice of the cause of law and justice and the manifest injuiy 

13 of the people of the United States. 

14 VTierefore Richard B. Cheney, by such conduct, war- 

15 rants impeachment and trial, and removal from office. 

O 
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IV 


nOTH CONGRESS 
2 d Session 


H. RES. 1258 


Impeac'liiiig' (ireorge W. Bush, Presideiil- ol' the I'nited States, oI‘ high ciimes 
and misdemeanors. 


IN THE HOUSE OF HEPUESENTATIVES 

June 10, 2008 

Mr. Kucinich subnhtted the following resolution 
June 11, 2008 

By motion of tlie House, referred to the Committee on the Judiciaiy 


RESOLUTION 

InipeacMiig George W. Bush, President of the United States, 
of high Climes and misdemeanors. 

1 Resolved, That President George W. Bush be im- 

2 peached for high crimes and misdemeanors, and that the 

3 folloiving articles of impeachment be exliihited to the 

4 United States Senate: 

5 Articles of impeachment exhibited by the House of 

6 Eepresentatives of the United States of America in the 

7 name of itself and of the people of the United States of 

8 America, in maintenance and support of its impeachment 
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1 aguinst President George W. Bnsii for higfi (Times and 

2 inisdoniennors. 

3 In his conduct while President of the United States, 

4 George W. Push, in violation of his constitutional oath to 

5 faithfully execute the office of President of the United 

6 States and, to the best of his ability, preseiwe, protect, 

7 and defend the Constitution of the United States, and in 

8 Uolation of his constitutional duty to take care that the 

9 laws be faithfully executed, has committed the following 

1 0 abuses of power. 

11 Aeticlb I — Creating a Secret Propaganda Cam- 

12 PAiGN To Manufacture a False Case for War 

13 Agmnst Iraq 

14 In his (‘onduct while President of the United States, 

15 George W. Bush, in violation of his constitutional oath to 

16 faithfully execute the office of President of the United 

17 States and, to the best of his ability, preserve, prote(d, 

18 and defend the Constitution of the United States, and in 

19 violation of his constitutional duty under article II, section 

20 3 of the Constitution ’‘to take care that the laws be faith- 

21 fully executed”, has both personally and acting through 

22 his agents and suborchnates, together with the Vice Presi- 

23 dent, illegally spent public dollars on a secret propaganda 

24 program to manufacture a false cause for war against 

25 Iraq. 


HRES 1258 IH 



1 The Depiuhnient of Defense (DOD) has engaged in 

2 a yoars-long secret dornestie propaganda campaign to pro- 

3 mote the invasion and occupation of Iraq. This secret pro- 

4 gram was defended by the Wliite House Press Secretary 

5 following its cxjoosnre. Tins program follows the pattern 

6 of crimes detailed in articles I, II, IV, and VIII. The mis- 

7 sion of this program placed it within the field controlled 

8 by the White House Iraq Group (WHIG), a White House 

9 task -force formed in August 2002 to market an invasion 

1 0 of Iraq to the tVnieriean people. The group included Karl 

11 Hove, I. L(!wis Libby, Condoleezza Rice, Karfm Ilughc^s, 

12 Maiy Matalin, Stephen Hadley, Nicholas E. Calio, and 

13 James R. Wilkinson. 

14 The 3VHIG produced white papers detailing so-(!alled 

15 intelligence of Iraq’s nuclear threat that later proved to 

16 be false. This supposed intelligence included the claim that 

17 Ira(j had sought uranium from Niger as well as the (daiin 

18 that the high strength aluminum tubes Iraq purchased 

19 from Cluna were to be used for the sole purpose of build- 

20 ing centrifuges to enrich uranium. Unlike the National In- 

21 tclligcnce Estimate of 2002, the WIIIG’s white papers 

22 provided “gi-ipping images and stories” and used “literaiy 

23 license” with intelligence. The WTHG’s white paper's were 

24 written at the same time and by the same people as 
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1 spee(‘hes iind talking points prepared for President Bush 

2 and some of his top officials. 

3 The WHIG also organized a media blitz in which, be- 

4 tween September 7-8, 2002, President Bush and his top 

5 adwsers appeared on mnnerons inteT’\news and all prowded 

6 similarly gripping images about the possibility of nuclear 

7 attack by Iraq. The timing was no coincidence, as Andrew 

8 Card explained in an interview regarding waiting until 

9 after Labor Day to tiy to sell the American people on mili- 

10 taiy action against Iraq, “From a marketing point of view, 

11 jrou don’t introduc* new produces in August.”. 

12 September 7-8, 2002: 

13 NBC’s “Meet the Press”: Vice President Che- 

14 ney accused Saddam of mowng^ aggressively to de- 

15 velop nuclear weapons over the past 14 months to 

16 add to his stockpile of chemical and biological arms. 

17 CNN: Then-National Secnirity Adviser Kice 

18 said, regarding the likelihood of Iraq obtaining a nu- 

19 clear weapon, “We don’t vrant the smoking gun to 

20 be a mushroom cloud.”. 

21 CBS: President Bush declared that Saddam 

22 was “six months away from developing a weapon”, 

23 and cited satellite photos of construction hi Ii'aq 

24 where weapons inspectors once \isitcd as cridcncc 

25 that Saddam was tiying to develop nuclear arms. 
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1 The Pentagon niilitaiy analyst propaganda program 

2 was revealed in an April 20, 2002, New York Times arti- 

3 ole. The program illegally involved “covert attempts to 

4 mold opinion tlirougli the undisclosed use of thiid pai'- 

5 tics”. Secretary of Defense Donald Rnmsfold recmited 75 

6 retired militaiy officers and gave them talking points to 

7 deliver oii Fox, CNN, ABC, NBC, CBS, and MSNBC, arid 

8 according to the New York Times report,, which has not 

9 been disputed the Pentagon or the Wiite House, “Par- 
10 ticipaiits were instructed not to quote theii' biiefers di- 
ll rectly or otlieiwise desi-ribe their (!onta(its with the Pen- 

12 tagon.”. 

13 According to the Pentagon’s own internal documents, 

14 the militaiy analysts were considered “message force miil- 

15 tipliers” or “surrogates” wiio would deliver administration 

16 “themes and messages” to millions of Americans “in the 

17 form of their own opinions”. In fact, they did deliver the 

1 8 themes and the messages but did not reveal that the Pen- 

19 tagon had provided them with their talking points. Robert. 

20 S. Bevelacqua, a retiiod Green Beret and Fox News mili- 

21 taiy analyst described this as follows: “It was them saving, 

22 ‘We need to stick our hands up your back and move your 

23 mouth for you.’.”. 

24 Congress has restricted annual appropriations bills 

25 since 1951 with this language: “No part of any appropria- 
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1 tion (‘ontaiiied in tliis or any otlier Acit shall !)(? used for 

2 ymblieity or propaganda j_tnr|ioscs within the United States 

3 not heretofore authorized by the Congress.”. 

4 A March 21, 2005, leport by the Congressional Ke- 

5 search Sei-\nee states that “publicity or propaganda,” is de- 

6 tmed by the U.S. Government Accountability Office 

7 (GAO) to mean either- (1) self-aggi-andizement by public 

8 officials, (2) purely partisan actirtty, or (3) “covert propa- 

9 ganda”. 

10 These concerns about “covei-t propaganda” were also 

11 tli(! basis for th(! GAO’s standard for detiirmining when 

12 government-funded rtdeo news releases are illegal: 

13 “The failure of an agency to identify itself as the 

14 source of a prepackaged news story misleads the -vie-wing 

15 public by encouraging the rteirtng audience to believe that 

16 the broadcasting news organization developed the informa- 

17 tion. The prepackaged new's stories are puifiosefully de- 

1 8 signed to be indistinguishable from news segments broad- 

19 cast to the public. Wlien the telertsion rtewing public does 

20 not know that the stoi'ies they watched on television news 

21 programs about the government were in fact prepared by 

22 the government, the stories are, in this sense, no longer 

23 piu-ely factual — the essential fact of attribution is miss- 

24 itig.”. 
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1 The Wiite House’s own Office of Legal Coiincdl stat- 

2 cd in a meniorandnni written in 2005 followng the con- 

3 troversy over the Ai-mstrong Williams scandal: 

4 “Over the years, GAO has interpreted ‘publicity oi- 

5 i^ropaganda’ restrictions to preclnde use of appropriated 

6 funds for, among other things, so-called ‘covert propa- 

7 ganda’. . . . Consistent with that view, the OLC detei'- 

8 mined in 1988 that a statutory prohibition on using ap- 

9 propi-iated funds for ‘publicity or propaganda’ precluded 

10 undisclosed agency funding of advocacy b,y third-party 

11 groups. We stated that ‘covert attempts to mold opinion 

12 through the undisclosed use of third parties’ would ran 

13 afoul of restrtctions on using appropriated funds for ‘prop- 

14 aganda’.”. 

15 Asked about the Pentagon’s propaganda progi-am at 

16 Wliite House press brtefing in April 2008, Wliite House 

17 Press Secretary Dana Perrno defended it, not ly arguing 

18 that it was legal but by suggesting that it “should” be: 

19 “Look, I didn’t know look, I think that you guy's should 

20 take a step back and look at this look, DOD has made 

21 a decision, they’ve decided to stop this program. Hut I 

22 w'ould say that one of the things that we try to do in the 

23 administration is get infomiation out to a variety of people 

24 so that everybody else can call them and ask their opinion 

25 about something. Aid I don’t think that that slioidd be 
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1 aguinst the law. And I think that it’s al)S()lnt(dy appro- 

2 ])riatc to jirowdc intbrmation to people who are seeking 

3 it and are going to be prowding their opinions on it. It 

4 doesn’t necessarily mean that all of those milltaiy analysts 

5 over agreed vath the administration. I think yon can go 

6 hack and look and think that a lot of their analysis was 

7 pi-etty tough on the administration. That doesn’t mean 

8 that we shouldn’t talk to people.”. 

9 In all of these actions and decisions, President 

10 Geoi-ge W. Bush has acted in a manner coutraiy to his 

11 trust as President and Commander in Chi(‘f, and siibver- 

12 sive of constitutional government, to the prejudice of the 

13 cause of law and justice and to the manifest injury of the 

14 people of the United States. Wlierefore, President George 

15 W. Bush, by such conduct, is guilty of an impeachable 

16 offense warranting removal from office. 

17 Abtkjle II — Falsely, Systematk’ally, and With 

18 Criaiinal Intent Conflating the Attacks of 

19 September 11, 2001 With Misrepresentation 

20 OF Iraq as an Imminent Securita^ Threat as 

21 Part of a Fraudulent Justification for a 

22 Wai{ of Aggression 

23 In his conduct while President of the United States, 

24 George W. Bush, in violation of his constitutional oath to 

25 faithfully execute the office of President of the United 
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1 States a,nd, to tlie best of his atiility, preserve, protecit, 

2 and defend the Constitution of the United States, and in 

3 edolation of his constitutional duty under article II, section 

4 3 of the Constitution '“to take care that the laws be faith- 

5 fully exeeuted’p has both personally and acting through 

6 his agents and subordinates, together with the Vice Presi- 

7 dent, executed a calculated and wide-i-anging strategy to 

8 deceive the citizens and Congress of the United States into 

9 believing that there was and is a connection between Iraq 

10 and Saddam Hussein on the one hand, and the attacks 

11 of Septembm’ 11, 2001, and al Qaeda, on the other hand, 

12 so as to falsely justify the use of the United States Ai-nied 

13 Forces against the nation of Iraq in a manner that is dam- 

14 aging to the national secmrity interests of the United 

15 States, as well as to fraudulently obtain and maintain con- 

16 gressional authortzation and funding for the use of such 

17 military fonie against Ira(j, therelw interfering with and 

18 obstructing Congi-ess's lawful functions of overseeing for- 

19 eign affairs and declaring war. 

20 The means used to implement this deception were 

21 and continue to be, first, allowing, authorizing and sanc- 

22 tioning the manipulation of intelligence analysis by^ those 

23 under his direction and control, including the Vice Presi- 

24 dent and the Vice President’s agents, and second, person- 

25 all.v making, or causing, authorizing and allowing to be 
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1 made; through highly-pla(;ed subordinates, inelnding the 

2 President^ Chief of Staff, the White Moose Press Sec- 

3 retaiy and other White House spokespersons, the Secre- 

4 taiies of State and Defense, the National Security Advi- 

5 sor, and their deputies and spokespersons, false and fraud- 

6 ulent representations to the citizens of the United States 

7 and Coiigi'ess regarding an alleged connection between 

8 Saddatn PTussein and Traep on the one hand, and the Sep- 

9 tember Uth attacks and al Qaeda, on the other hand, that 

10 were half-true, literally tiue but misleading, and/or made 

11 without a reasonable basis and with reckless indif'f'ereiKie 

12 to their tintli, as w'ell as omitting to state facts necessaiy 

13 to present an accurate picture of the trath as follow's: 

14 (1) On or about September 12, 2001, foriner 

15 terrorism adUsor Richard Clarke personally in- 

16 formed the President that neither Saddam Hussein 

17 nor Ira(j^ ■was responsible for the September 11th at- 

18 tacks. On September 18, Clarke submitted to the 

19 President’s National Security Ad-ciser Condoleezza 

20 Rice a memo he had wiitten in response to George 

21 Wk Rush’s specific request that stated: (1) the case 

22 for linking Hussein to the September 11th attacks 

23 was weak; (2) only anecdotal evidence linked Hus- 

24 scin to al Qaeda; (•!) Osama Bin LadeTi resented the 

25 secularism of Saddam Hussein; and (4) there -was no 
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1 (ionfirmed reporting of Saddam Hussein (‘ooperating 

2 with Bin Laden on nneonvcntional weapons. 

3 (2) Ten days after the September 11th attacks 

4 the Pi-esideiit received a President's Daily Briefing 

5 wiiich indicated that the U.S. intelligence eominnnity- 

6 had no evidence linking Saddam Hussein to the Sep- 

7 teinber 1 Ith attacks and that there was “scant cred- 

8 ibie evidence that Iraq had any significant collabo- 

9 rative ties with A1 Qaeda”. 

10 (3) In Defense Intelligence Terrorism Summary 

11 No. 044—02, issued in Februarjr 2002, the IJnihsd 

12 States Defense Intelligence Agency cast significant 

13 doubt on the possibility of a Saddam Ilussein-al 

14 Qaeda (ionspiracy: “SaddainA regime is intensely 

15 secular and is waiy of Islamic revolutionary move- 

16 ments. Moreover, Baghdad is unlikely to provide as- 

17 sistaiKie to a group it cannot (‘ontroh”. 

18 (4) The October 2002 National Intelligence Es- 

19 timate gave a “Low Confidence’" rating to the notion 

20 of whether “in desperation Saddam would share 

21 chemical or biological weapons with iVl Qaeda”. The 

22 CLA never informed the President that there was an 

23 operational relationship between al Qaeda and Sad- 

24 dam Hussciti; on the contrary, its most “aggressive” 

25 analysis contained in “Iraq and al-Qa’ida: Inter- 
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1 preting a Murlw Kelationship” dated June 21, 2002, 

2 was that Iraq had Iiad “sporadic, wary contacts -vinth 

3 al-QaJda since the inid-l 990s rather than a relation- 

4 ship with al-Qa’ida that has developed over time”. 

5 (5) Notwitlistanding his knowledge that neither 

6 Saddam Hussein nor Iraq was in any way connected 

7 to the September 1 1 th attacks, the President al- 

8 lowed and arrthorized those acting under his direc- 

9 tion and control, including Vice President Richard 

10 B. Cheney and Lewis Tabby, who reported dii-ectly to 

11 both the Presidrait and tire Vii^e President, and Sec- 

12 retaiy o£ Defense Donald Rumsfeld, among others, 

13 to pressure intelligence analTOts to alter their assess- 

14 nients and to create special units outside of, and un- 

15 known to, the intelligence community in order to se- 

16 cretly obtain unreliable information, to manufaeture 

17 intelligence or reinteipret raw data in ways that 

18 wnuld further the Bush administration’s goal of 

19 fraudulently establishing a relationship not only be- 

20 tw'een Iraq and al Qaeda, but between Iraq and the 

21 attacks of September 11th. 

22 (6) Further, despite his full awareness that 

23 Iraq ajid Saddam Hussein had no J'elatiouslup to the 

24 September 11th attacks, the PresidcTit, and those 

25 acting under his direction and control have, since at 
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1 least 2002 and (‘ontiniiing to tlu; present, repeatedly 

2 Issued public statements deliberately worded to mis- 

3 lead, words calculated in their implication to bring 

4 unrelated actoi'S aiid circumstances into an aitifi- 

5 cially contrived reality thereby facilitating the sys- 

6 tematic deception of Congress and the iVmerican 

7 people. Thus the public and some members of Con- 

8 gress, came to believe, falsely, that there was a con- 

9 nection between Iraq and the attacks of 9/11. This 

10 was acconiplislied through well-publicized statements 

11 bj' the Bush Administration wliiili contrived to con- 

12 tinually tie Iraq and 9/11 in the same statements of 

13 gi-ave concern without making an explicit charge: 

14 (A) “[If] Ira(j regimes [sic] continues to 

15 defy us, and the world, we wHl move delib- 

16 erately, yet decisively, to hold Iraq to ac- 

17 (‘ount. . . . It’s a new world we’re in. We used 

18 to tlunk two oceans could separate us from an 

19 enemy. On that tragic day, September the 11th, 

20 2001, we found out that’s not the case. We 

21 found out this great land of liberty and of frec- 

22 dom and of justice is vulnerable. And therefore 

23 we must do everything we can — everything we 

24 can — to secure the homeland, to make us safe.” 
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1 Speedi of President Bnsli in Iowa on Sep- 

2 tembcr 1 (i, 2002. 

3 (B) “With eveiy step the Iraqi regime 

4 takes toward gaining and deploying the most 

5 terrible weapons, onr owm options to confront 

6 that regime will narrow. And if an emboldened 

7 regime were to supply these weapons to ter- 

8 rorist allies, then the attacks of September 1 1th 

9 wroiild be a prelude to far gi-eater horrors.” 

10 Mai’cli 6, 2003, Statement of President Bush in 

11 National Press Conferene.e. 

12 (C) “The battle of Iraq is one victoi^^ in a 

13 rvar on teiTor that began on September the 11, 

14 2001 — and still goes on. That terrible morning', 

15 19 e-vll men — the shock troops of a hateful ide- 

16 olog'y — gave America and the civilized world a 

17 glimpse of their ambitions. They imagined, in 

18 the words of one terrorist, that September the 

19 llth wonld be the ’begimiing of the end of 

20 Ameiica’. By seeking to turn our cities into kill- 

21 ing fields, terrorists and their allies believed 

22 that they could destroy this nation’s resolve, 

23 and foroe our retieat from the world. They have 

24 failed.” May 1, 2003, Speech of Prcsidetit Bush 

25 on U.S.S. Abraham Lincoln. 
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1 (D) “Now we’re in n new and nnpreee- 

2 dented war against violent Islamic extremists. 

3 This is an ideological conflict we face against 

4 mui'dei-ers and killers who try to impose then- 

5 will, 'rheso arc the people that attacked ns on 

6 September the 11th and killed nearly .3,000 

7 people. The stakes are high, and once again, we 

8 have had to change onr strategic, thinking. The 

9 ma,ior battleground in this war is Iraq.” June 

10 28, 2007, Speech of President Bush at the 

11 Naval War College in Newjiort, Rhode Island. 

12 (7) Notwithstanding his knowledge that there 

13 wns no credible evidence of a working relationship 

14 between Saddam Hussein and al Qaeda and that the 

15 intelligence community had specifically assessed that 

16 there was no such operational relationship, the 

17 President, both personally and through his subonii- 

18 nates and agents, has repeatedly falsely represented, 

19 both explicitly and implicitly, and through the mis- 

20 leading use of selectively-chosen facts, to the citizens 

21 of the United States and to the Congi-css that there 

22 was and is such an ongoing operational relationship, 

23 to wit; 

24 (A) “We know that Iraq and al Qaeda 

25 have had liighdevel contacts that go back a dec- 
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1 a,de. Some al Qaeda leaders who fled Afghani- 

2 star wort to Iraq, d’hesc inelrdc ono veiy senior 

3 al Qaeda leader who received medical treatment 

4 in Baghdad this year, and who has been associ- 

5 atcd wHth planning for chemical and biological 

6 attacks. WeHe learned that Iraq has trained al 

7 Qaeda members in bomb-making and poisoiis 

8 and deadly gases.” September 28, 2002, Weekly 

9 Radio Address of President Bush to the Nation. 

10 (B) “[W]e we need to think about Saddam 

11 Hussein using al Qaeda to do his dirty work, to 

12 not leave fingeiiarints behind.” October 14, 

13 2002, Remarks by President Bush in Michigan. 

14 (C) “We know he’s got ties with al 

15 Qaeda.” November 1, 2002, Speech of Presi- 

16 dent Bush in New Ilampslhre. 

17 (D) “Ewdence from intelligence sources, 

18 secret communications, and statements by peo- 

19 pie now in custody reveal that Saddam Hussein 

20 aids and protects teri-oiists, ijicluding members 

21 of al Qaeda. Secretly, and without fingerprints, 

22 he could piwdde one of his hidden w'eapons to 

23 terrorists, or help them develop their own.” 

24 Januan^ 28, 2008, President Bush’s State of 

25 the h'nion Address. 
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1 (E) “lW]hat I want to bring to yonr atten- 

2 tion today is the potentially tnncb more sinister 

3 nexus between Iraq and the al Qaeda teiTorist 

4 network, a nexus that combines classic terrorist 

5 organizations and modern methods of murder. 

6 Iraq today harbors a deadly terrorist net- 

7 work. . . .” February 5, 2003, Speech of 

8 Former Secretary of State Colin Powell to the 

9 United Nations. 

10 (F) “The battle of Iraq is one victory in a 

11 war on terror that began on September tire 11, 

12 2001 — and still goes on. . . . fT]he liberation 

13 of Iraq . . . removed an ally of al Qaeda.” May 

14 1, 2003, Speech of President Bush on II.S.S. 

15 Abraham Lincoln. 

16 (8) The Senate Select Committee on Irrtel- 

17 ligence Report on Wlrether Publi(‘ Statements Re- 

18 gar ding Iraq by U.S. Government Officials Were 

19 Substantiated by Iirtelligence Information, which 

20 was released orr Jitrre 5, 2008, correktded that: 

21 (A) “Statcrnerrts arrd implications by the 

22 Presiderrt and Secretary of State suggesting 

23 that Iraq arrd al-Qa’ida had a partrrership, or- 

24 that Iraq had provided al-Qa’ida with weapons 
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1 training, were not substantiated by the intel- 

2 ligonec.”. 

3 (B) ‘‘The Intelligence Community did not 

4 confirm that Muhammad Atta met an Iraqi in- 

5 telligeneo officer in Bragnc in 2001 as the Vice 

6 President repeatedly claimed/’. 

7 Through his participation and instance in the breath- 

8 taking scope of this deception, the President has used the 

9 highest office of trust to wage a campaign of deception 
10 of such sophistication as to deliberately subvert the na- 
il tioiial setnirity interests of the United States. Ilis dishon- 

12 esty set the stage for the loss of more than 4,000 United 

13 States seiUcemembers; injuries to tens of thousands of 

14 soldiers, the loss of more than 1,000,000 innocent Iracp 

15 citizens since the United States invasion; the loss of ap- 

16 proximately $527 billion in war costs which has increased 

17 our Federal debt and the ultimate ex]:)enditure of three 

18 to five trillion dollars for all costs covering the war; the 

19 loss of nhlitaiy readiness within the United States Armed 

20 Services due to oveiextejision, the lack of training and lack 

21 of equipment; the loss of United States credibility in world 

22 affairs; and the decades of likely blowback created by the 

23 invasion of Iraq. 

24 In all of these actions and decisions, President 

25 George W. Bush has acted in a manner contraiy to his 
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1 tnist H,s President, tind Commander in Chittf, and sni)ver- 

2 sive of constitutional government, to the prejudice of the 

3 cause of law and justice and to the manifest injuiy of the 

4 people of the United States. Wlierefoi-e, Pi-esident George 

5 W. Bush, by such conduct, is guilty of an impeachable 

6 offense warranting removal from office. 

7 j\e,tigle III — Misleading the American Peopi.b and 

8 Mevibers of Congress To BEUEtu? Iraq Pos- 

9 SESSBD Weai'Ons OP IVLtss Destruction, so as 

10 To ]VL\nufactuee a FaijSe Case for War 

11 In his (‘onduct while Presidmit of the United Statics, 

12 George W. Bush, in violation of his constitutional oath to 

13 faithfully execute the office of President of the United 

14 States and, to the best of his ability, preseive, protecd, 

15 and defend the Constitution of the United States, and in 

16 violation of his constitutional duty under article II, section 

17 3 of the Constitution “to take care that the laws be faith- 

18 fully executed”, has both personally and acting through 

19 his agents and subordinates, together with the Vice Presi- 

20 dent, executed instead a calcidated and wide-ranging 

21 strategy to deceive the citizens and Congress of the United 

22 States into believing that the nation of Iraq possessed 

23 weapons of mass desti'uctiou in order to justify the use 

24 of the United States Ar-mcd Forces against the nation of 

25 Iraq in a manner damaging to our national security iiiter- 
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1 ests, thereby interfering with and ol)stnie,ting Congress's 

2 lawful fnnetions of overseeing foreign affairs and deelaring 

3 war. 

4 The means used to implement this deception were 

5 and eontiniio to bo personally making, or causing, author- 

6 iziiig and allowing to be made through highly-placed sub- 

7 ordinates, including the President's Chief of Staff, the 

8 WTiite House Press Secretary and other White llouse 

9 spokespersons, the Secretaries of State and Defense, the 

10 National Security Advisoi', and their deputies and spokes- 

11 persons, false and fi'andulent representations to the citi- 

12 zeiis of the United States and Congi-ess regarding Iraq’s 

13 alleged possession of biological, chemical and nuclear 

14 weapons that were half-tnie, literally true but misleading, 

15 and/or made TOtliout a reasonable basis and with reckless 

16 indifference to their truth, as well as omitting to state 

17 facts necessarj' to present an ac(‘urate picitnre of the truth 

18 as follows: 

19 (1) Long before the March 19, 2003, invasion 

20 of Iraq, a wealth of intelligence informed the Presi- 

21 dent and those under his direction and control that 

22 Iraq’s stockpiles of chemical and biological weapons 

23 had been destroyed well before 1998 and that there 

24 was little, if any, credible intelligence that showed 

25 otherevise. As reported in the Washington Post in 
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1 March of 2003, in 1995, Saddam Hussein's son-in- 

2 law Hussein Kaniei had informed U.S. and British 

3 intelligence officers that “all weapons — ^iDiological, 

4 chemical, missile, nuclear were destroyed.” In Sep- 

5 tember 2002, the Defense Intelligence Agency issued 

6 a report that concluded; “A substantial amount of 

7 Iraq’s chemical warfare agents, pi'ecursoi'S, muni- 

8 tions and production equipment were destroyed be- 

9 tween 1991 and 1998 as a result of Operation 

10 Desert Storm and UNSCOM actions . . . [T]here is 

11 no rdiable information on wlndlier Iracj is producing 

12 and stockpiling chemical weapons or whether Iraq 

13 has — or will — establish its chemical warfare agent 

14 prodm'tion fatalities.” Notwithstanding the absentie 

15 of evidence prortng that such stockpiles existed and 

16 in direct contradiction to substantial evidence that 

17 showed thej^ did not exist, the Pi’esident and his sub- 

18 ordinates and agents made numerous false represen- 

19 tations claiming with certainty that Iraq possessed 

20 chemical and biological weapons that it was devel- 

21 oping to use to attack the United States, to wit; 

22 (A) “[Tlhe notion of a Saddam Hussein 

23 with his gi'eat oil wealth, with his inventory 

24 that he alrcad.y has of biological and chemical 

25 weapons ... is, I think, a frightening propo- 
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1 sition for anylxxly who thinks aixait it.” State- 

2 nient of Vice President Cheney on CBS’s ]tacc 

3 the Nation, March 24, 2002. 

4 (B) “hi defiance of the United Nations, 

5 Iraq has stock]riIed biolo^eal and ehenneal 

6 weapons, and is rebuilding the facilities used to 

7 make more of those weapons.” Speech of Pr-esi- 

8 dent Bush, October 5, 2002. 

9 (C) “All the world has now seen the foot- 

10 age of an Iraqi Mirage aircraft with a fuel tank 

11 modified to spray biological agents over wide 

12 areas. Iraq has developed spray dewees that 

13 could be used on unmanned aerial vehicles with 

14 ranges far beyond wliat, is permitted by the Se- 

15 curity Council. A UAV launched from a vessel 

16 off the American coast could reach hundreds of 

17 miles inland.” Statement by President Bush 

18 from the Wliite House, Febmaiy 6, 2003. 

19 (2) Despite oveiwhelming intelligence in the 

20 foj'm of statements and repoits filed by and on be- 

21 half of the Ci/V, the State Department and the 

22 IAEA, among others, which indicated that the claim 

23 was untrue, the Piesideiit, and those luider his di- 

24 rcction and control, made numerous reprcseutatious 

25 claiming and implying through misleading langnage 
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1 that Iraxi was attiimpting to piir(!has(‘ uranium from 

2 Niger in order to falsely hnttress its argnment that 

3 Iraq was reconstituting its nuclear weapons pro- 

4 gram, including: 

5 (A) “The regime has the seientists and fa- 

6 cilities to build nuclear weapons, and is seeking 

7 the materials needed to do so.” Statement of 

8 President Push from White House, (tetober 2, 

9 2002. 

10 (B) “The [Iraqi] report also failed to deal 

11 with issues wliich have arisen since 1998, in- 

12 eluding: . . . attempts to acquire uranium and 

13 the means to enrich it.” Letter from President 

14 Bush to Vice President (itieney and the Senate, 

15 Januaiy 20, 2003. 

16 (C) “The British Government has learned 

17 that Saddam Hussein recently sought sigihfi- 

18 cant quantities of uranium from Africa.” Presi- 

19 dent Bush Delivers State of the Union Address, 

20 January 28, 2003. 

21 (3) Despite overwhelming' cridence in the form 

22 of reports by nuclear weapons experts from the En- 

23 ergy, the Defense and State Departments, as well 

24 from outside and international agCTicics which as- 

25 sessed that aluminum tubes the Iraqis were pur- 


HRES 1258 IH 



296 


24 

1 (biasing were not suital)le for niKilear (‘entrifiigc; use 

2 and wore, on the contrary, identical to ones used in 

3 rockets already being manufactured by the Iraqis, 

4 the President, and those under his direction arid 

5 control, persisted in making numerous false and 

6 fraudulent representations implying and stating ex- 

7 plieitly that the Iraqis wei'e purehasiiig the tubes foi' 

8 use in a nuclear weapons program, to wdt: 

9 (A) “We do know that there have been 

10 shipments going . . . into L-aq ... of ahi- 

11 rninum tubes that rtsally are only suited to — 

12 high-quality aluminum tools [sic] that are only 

13 reallj^ suited for nuclear weapons programs, 

14 (centrifuge programs. “ Statement of then Xa- 

15 tional Security Advisor Condoleezza Rice on 

16 CNN’s Late Edition with Wolf Blitzer, Sep- 

17 tember 8, 2002. 

18 (B) “Our intelligence sources tell us that 

19 he has attempted to purchase high-strength alu- 

20 minum tubes suitable for nuclear weapons pro- 

21 duction.” President Bush’s State of the Union 

22 Address, January 28, 2003. 

23 (C) “[H]e has made repeated covert at- 

24 tempts to acquire high-specification alumitium 

25 tubes from 11 different countries, even after irr- 
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1 spec'tions resumed. . . . By now, just iibout ev- 

2 cr>Tjne has heard of these tubes and we all 

3 know that there are differences of opinion. 

4 There is controversy about what these tubes are 

5 for. Most If.S. exirerts think they arc intended 

6 to serv'e as rotors in centrifuges used to enrich 

7 ui-aniuni.’' Speech of Former Seeretaiy of State 

8 Colin Powell to the United Nations, Febniaiy 

9 5, 200.3. 

10 (4) The President, both pei-sonally and acting 

11 through those under his direihion and (‘ontrol, sup- 

12 pressed material information, selectively declassified 

13 information for the improper puiposes of retaliating 

14 against a whistleblower and presenting a misleading 

15 picture of the alleged threat from Iraq, facilitated 

16 the exposure of the identity of a covert CIA opera- 

17 tive and thereafter not only failed to investigate the 

18 improper leaks of classified information from within 

19 his administration, but also faded to cooperate with 

20 an investigation into possible federal violations re- 

21 suiting from this activity and, finally, entirely uiidcr- 

22 mined the prosecution by commuting the sentence of 

23 Lewis Libby citing false and insubstantial grounds, 

24 all in an effort to prevent Congress and the citizens 

25 of the United States from discovering the fraudulent 
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1 nature of tlie President’s elaimed justificntions for 

2 the iuvasioTi of Iraq. 

3 (5) The Senate Select Committee on Tntel- 

4 lige^iee Report on Wliether Public Statements Re- 

5 garding Iraq by U.S. (Tovernment Officials Wore 

6 Substantiated by Intelligence Information, which 

7 was released on June 5, 2008, coiieluded that: 

8 (A) “Statements by the President and Vice 

9 President prior to the October 2002 National 

10 Intelligence Estimate regarding Iraq’s chemical 

11 weapons production capability and activities did 

12 not reflect the intelligence community’s uncer- 

13 tainties as to whether such production was on- 

14 going.’’. 

15 (B) “The Secretaiy of Defense’s statement 

16 that the Iraqi goveinment operated under- 

17 ground WTVID facilities that were not wiliierable 

18 to conventional airstrikes because they were un- 

19 dergrouiid and deeply buried was not substan- 

20 tiated by available intelligence information.”. 

21 (C) Chairman of the Senate Intelligence 

22 Committee Jay Rockefeller concluded: “In mak- 

23 ing the case foi' wai', the Administration repeat- 

24 cdly presented intelligence as fact when in re- 

25 ality it was unsubstantiated, contradicted, or 
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1 even non-existent. As a rcisnlt, the Ainericran 

2 people wore loci to believe that the threat from 

3 Iraq was much greater than actually existed.”. 

4 The President has subverted the national security in- 

5 terosts of the United States by sotting the stage for the 

6 loss of more than 4,000 United States seiwicemembers and 

7 the in.jury to tens of thousands of U.S. soldiers; the loss 

8 of more than 1.000,000 innocent Tracp citizens since the 

9 United States invasion; the loss of approximately $500 bil- 

10 lion in war costs which has increased our Federal debt 

11 with a long term fiiianrtal (iost of betwecsn three and five 

12 trillion dollars; the loss of militaiy readiness witliin the 

13 United States Armed SeiUces due to overextension, the 

14 lacik of training and lack of ecpiipment; the loss of United 

15 States credibility in world affairs; and the decades of likely 

16 blowback created by the invasion of Iraq. 

17 In all of these actions and decdsions. President 

18 George W. Bush has acted in a manner contraiy to his 

19 trust as President and Commander in Chief, and subver- 

20 sive of constitutional government, to the prejudice of the 

21 cause of law and justice and to the manifest iiiiuiy of the 

22 people of the United States. Whei-efore, President George 

23 W. Bush, by such conduct, is guilty of an impeachable 

24 offense warrantuig removal from office. 
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1 Aetic^lb W — Misleadin(4 the Amekioan I^ople and 

2 MbubepvS op CongpvESS To Bblie^'e Iraq Posed 

3 AN Imminent Threat to the United States 

4 In his conduct while President of the United States, 

5 (Icorgo W. Push, in violation of his constitutional oath to 

6 faithfully execute the office of President of the United 

7 States and, to the best of his ability, preserve, protect, 

8 and defend the Constitution of the United States, and in 

9 violation of his constitutional duty under article II, section 

10 3 of the Constitution “to take care that the laws be faith- 

1 1 fully execiuted’^ lias both personally and aiding through 

12 his agents and subordinates, together with the Vice Presi- 

13 dent, executed a calculated and vrtde-ranging strategj^ to 

14 deceive the citizens and Congress of the United States into 

15 believing that the nation of Iraq posed an imminent threat 

16 to the United States in order to justify the use of the 

17 United States Araied Forces against the nation of Iraq^ 

18 in a manner damaging to our national security interests, 

19 thereby interfering with and obstmoting Congress’s lavrful 

20 functions of overseeing foreign affairs and declaring war. 

21 The means used to implement this deception were 

22 and continue to be, first, allowing, authorizing and sanc- 

23 tioning the manipulation of intelligence analysis by those 

24 under his direction and control, including the Vice Presi- 

25 dent and the Vice President’s agents, and second, person- 
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1 ally making', or (Lansing, authorizing and allowing to he 

2 made through highly-plaeod subordinates, ineluding the 

3 President’s Chief of Staff, the Wliite House Press Sec- 

4 retary and other \Vlute House spokespersons, the Secre- 

5 tarios of State and Defense, the National Security Advi- 

6 sor, and their deputies and spokespersons, false and fraud- 

7 ulent I'epresentations to the citizens of the United States 

8 and Congress regarding an alleged urgent threat posed by 

9 Iraq, statements that fcere half-true, literally tme but mis- 

10 leading, and/or made without a reasonable basis and with 

11 reckless indifference to their truth, as 'well as omitting to 

12 state facts necessar^^ to present an accurate picture of the 

13 tmth as follows: 

14 (1) Notwithstanding the complete absence of in- 

15 telligence analysis to support a claim that Iraq posed 

16 an imminent or urgent threat to the United States 

17 and the intelligence comniunitjfs assessment that 

18 Iraq was in fact not likely to attack the United 

19 States unless it was itself attacked, President Bush, 

20 both personally and through his agents and subordi- 

21 nates, made, allowed and caused to be made re- 

22 peated false representations to the citizens and Con- 

23 gress of the United States implying and explicitly 

24 stating that such a dire threat existed, iticluding the 

25 following: 
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1 (A) “States siK-h as these [Ira(j, Iran, and 

2 North KoreaJ and thoir terrorist allies con- 

3 statute ail axis of evil, ai’miiig to threaten the 

4 peace of the world. By seeking weapons of mass 

5 destruction, these regimes pose a grave and 

6 growing danger. They could provide these arms 

7 to terrorists, giving them the means to match 

8 their hatred. They eonid attack our allies or at- 

9 tempt to blackmail the United States. In any of 

10 these cases, the price of indifference would be 

11 (^atastrophiii.” President Bush’s State of the 

12 Union Address, January 29, 2002. 

13 (B) “Simply stated, there is no doubt that 

14 Saddam Hussein has weapons of mass destme- 

15 tion. lie is amassing them to use against our 

16 friends, our enemies, and against us.” Speech 

17 of Vic'.e President (Iheney at '\TfW 103rd Na- 

18 tional Convention, August 26, 2002. 

19 (C) “The history, the logic, and the facts 

20 lead to one conclusion: Saddam Hussein’s le- 

21 gime is a grave and gathering danger. To sug- 

22 gest othei-wise is to hope against the evidence. 

23 To assume this i-egime’s good faith is to bet the 

24 Imcs of millions and the peace of the world in 

25 a i-eckless gamble. And this is a risk we must 
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1 not take.” Address of President Bush to the 

2 hnited Nations General Assembly, September 

3 12,2002. 

4 (D) “[N]o teiToi'ist state poses a gi-eatei- 

5 or more immediate threat to the security of our 

6 people than the regime of Saddam Hussein and 

7 Iraq.” Statement of Former Defense Secretary 

8 Donald Rumsfeld to Congr-ess, September 19, 

9 2002. 

10 (E) “On its pi-esent course, the Iraqi re- 

11 gime is a threat of unkpie nrgemy ... it has 

12 developed weapons of mass death.” Statement 

13 of President Bush at Wliite House, October 2, 

14 2002. 

15 (P) “But the President also believes that 

16 this problem has to be dealt with, and if the 

17 United Nations won’t deal with it, then the 

18 United States, with other likeminded nations, 

19 may have to deal with it. We rvould prefer not 

20 to go that route, but the danger is so great, 

21 with respect to Saddam Hussein having wcap- 

22 ons of mass destmetion, and perhaps even ter- 

23 rorists getting hold of such weapons, that it is 

24 time for the international community' to act, 

25 and if it doesn’t act, the President is prepared 
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1 to a(!t with likeminded nationis.” Statement of 

2 former ScerctnTy of State Colin Cowell in 

3 intei-riew with Ellen Ratner of Talk Radio 

4 News, October 30, 2002. 

5 (G) “Today the world is also uniting’ to an- 

6 sw'er the unique and urgent threat posed by 

7 Iraq. A dictator who has used weapons of mass 

8 destruction on his own people must not be al- 

9 low’ed to produce or possess those weapons. We 

10 will not permit Saddam Hussein to blackmail 

11 and/or teiTorize nations which love freedom.’’ 

12 Speech by President Bush to Prague Atlantic 

13 Student Summit, November 20, 2002. 

14 HI) “But the risk of doing nothing, the 

15 risk of the security of this counti’^’ being ,ieop- 

16 ardized at the hands of a madman with w’eap- 

17 ons of mass destruction far ex(;eeda the risk of 

18 any action we may be forced to take.” Presi- 

19 dent Bush meets with National Economic 

20 Council at TOiite House, Febi'uary 25, 2003. 

21 (2) In furtherance of his fraudulent effort to 

22 deceive Congress and the citizens of the United 

23 States hito believing that Iraq and Saddam Hussein 

24 posed an imminent threat to the Lhiitcd States, the 

25 President allowed and authorized those acting under 
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1 Ids (lirec'tion iind (‘ontrol, iiKihiding Vi(‘e President 

2 Richard H. Cheney, tonner Soeretarj^ of Defense 

3 Donald Rumsfeld, and Lewis Libby, wLo reported 

4 directly to both the President and the Vice Presi- 

5 dent, among others, to pressure intelligence analysts 

6 to tailor their assessments and to create special 

7 units outside of, and unknown to, the intelligence 

8 community in order to secretly obtain unreliable in- 

9 formation, to manufacture intelligence, or to reinter- 

10 pret raw data in ways that would support the Push 

11 administration’s plan to invade Ira(^ based on a false 

12 claim of urgency despite the lack of justification for 

13 such a preemptive action. 

14 (3) The Senate Sele(‘t (.lornmittee on Intel- 

15 ligence Report on Wliether Public Statements Re- 

16 gar ding Iraq by U.S. Giwemmeiit Officials Were 

17 Substantiated by Intelligem'e Information, whirti 

18 wms released on June 5, 2008, concluded that: 

19 “Statements by the President and the Vice Presi- 

20 dent indicating that Saddam Hussein was prepared 

21 to give weapons of mass destruction to ten-orist 

22 gi-oups for attacks against the L'nited States were 

23 contradicted by available intelligence information.”. 

24 Thus the President willfully and falsely misrepre- 

25 sented Iraq as an m-gent threat requiring immediate ac- 


HRES 1258 IH 



306 


34 

1 tion thereby subverting the nationnl sec'nrity interests of 

2 the United States by setting the stage for the loss of more 

3 than 4,000 United States sei-vioeniembers; the injui-ies to 

4 tens of thousands of U.S. soldiers; the deaths of more than 

5 1, ()()(), 000 Iraqi eitizens since the United States invasion; 

6 the loss of approximately $527 billion in war costs which 

7 has increased our Federal debt and the ultimate costs of 

8 the war between three trillion and tive trillion dollars; the 

9 loss of militaiy readiness within the United States Armed 

10 Services due to overextension, the lack of training and lack 

1 1 of ecpiipnumt; the loss of TJmt(;d States credibility in world 

12 affairs; and the decades of likely blowback created by the 

13 invasion of Iraq. 

14 In all of these atitions and decisions. President 

15 George W. Bush has acted in a manner contraiy to his 

16 tmst as President and Commander in Chief, and subvw- 

17 swe of (ionstitiitional government, to the prejudi(;e of the 

1 8 cause of law and justice and to the manifest injuiy of the 

19 people of the United States. Wlierefore, President George 

20 W. Bush, by such conduct, is guilty of an impeachable 

21 offense warranting remov^al from office. 

22 AitTICLE V — iLLEGiVLLY MISSPENDING FUNDS TO 

23 Secretly Begin a War. op Aggression 

24 In his conduct while President of the United States, 

25 George W. Bush, in violation of his constitutional oath to 
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1 faithfully execiiite the offi(;e of President of the United 

2 States a,nd, to the best of his ability, preserve, protect, 

3 and defend the Constitution of the United States, and in 

4 violation of his constitutional duty undei' article II, section 

5 11 of the Constitntion ‘‘to take care that the laws bo faith- 

6 fully executed”, has both personally and acting through 

7 his agents and subordinates, together \^dth the Vice Presi- 

8 dent, illegally misspent funds to begin a war in secret prior 

9 to any Congressional authorization. 

10 The President used over $2 billion in the summer of 

11 2002 to prepare for the invasion of Iraxp First rt^poidrsd 

12 in Bob Woodward’s book. Plan of Attack, and later eon- 

13 firmed by the Congressional Research Seindce, Bush took 

14 money appropriated by Congress for Afghanistan and 

15 other programs and — ^with no Congressional notification — 

16 used it to build airfields in Qatar and to make other prep- 

17 arations for the invasion of Iracp This (ionstituted a rfola- 

18 tion of article I, section 9 of the U.S. Constitution, as well 

19 as a violation of the War Powers Act of 1973. 

20 In all of these actions and decisions. President 

21 (deorge W. Bush has acted in a manner contrary to his 

22 trust as President and Commander in Chief, and subver- 

23 sive of constitutional goveinment, to the prejudice of the 

24 cause of law and justice and to the manifest injurv" of the 

25 people of the United States. Wherefore, President George 
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1 W. Bush, by su(?h (*oudu(;t, is guilty of an impeadiatde 

2 offense warranting’ removal from office. 

3 Abticle VI — Invading Ikaq in Violation ok the 

4 Requirements of H. J. Res. 1 1 4 

5 In liis eondnet while President of the United States, 

6 George W. Bush, in violation of his constitutional oath to 

7 faithfully execute the office of President of the United 

8 States and, to the best of his ability, preserve, protect, 

9 and defend the Constitution of the ITnited States, and in 

10 violation of his constitutional duty inidei’ article IT, section 

11 3 of the Constitution “to take care that the laws be faith- 

12 fully executed”, exceeded his Constitutional authority to 

13 wage war by imuding Iraq in 2003 without meeting the 

14 requirements of II. J. Res. 114, the ‘■Authorization for Use 

15 of Militaiy Force Against Iraq Resolution of 2002” to wit: 

16 (1) II. J. Res. 114 contains several Wliereas 

17 clauses consistent nTtli statements being made by 

18 the Wliite House at the time regarding the threat 

19 from Iraq as evidenced by the following: 

20 (A) H.J. Res. 114 states “VOiei-eas Ii-aq 

21 both poses a continuing threat to the national 

22 security of the United States and international 

23 peace and seciuity in the Persian Gidf region 

24 and rcTTiains in material and unacceptable 

25 breach of its iuteriiatioiial obligations by, 
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1 among other things, continuing to possess and 

2 develop a significant cheTuical and biological 

3 weapons capability, actively seeking a nuclear 

4 weapons capability, and supporting and hai- 

5 boring terrorist organizations;”; and 

6 (B) H.J. Res. 114 states ‘‘Wiereas meni- 

7 bers of A1 Qaeda, an organization bearing re- 

8 sponsibilitjr for attacks on the United States, its 

9 citizens, and interests, including the attacks 

10 that occurred on Septembei- 11, 2001, are 

11 knovTi to be in Iraq;”. 

12 (2) II. J. Res. 114 states that the President 

13 must provide a determination, the truthfulness of 

14 which is implied, that military force is necessarj^ in 

15 order to use the authorization, as eridenced by the 

16 following: 

17 (A) Section 3 of II.J. Res. 114 states: 

18 ‘‘(b) Presidential Determination. — In connec- 

19 tion with the exercise of the authority granted in sub- 

20 section (a) to use force the President shall, prior to such 

21 exercise or as soon thereafter as may be feasible, but no 

22 later than 48 hours after exercising such authority, make 

23 available to the Speaker of the House of Repi'esentatives 

24 and the President pro tempore of the Senate his dctcr- 

25 mination that — 
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1 “(1) relianc* by the United States on fnrttier 

2 diplomatic or other poaeefnl moans alone either (A) 

3 will not adequately protect the national security of 

4 the United States against the continuing threat 

5 posed by Iraq or (B) is not likely to lead to entbreo- 

6 ment of all relevant United Nations Security Council 

7 I'esolutions regarding Iraq; and 

8 “(2) acting pursuant to this joint resolution is 

9 consistent with the United States and other coun- 

10 tides continuing' to take the necessary actions 

11 against iiiha’national terrorist and terrorist organi- 

12 zations, including those nations, organizations, or 

13 persons vidio planned, authorized, committed, or 

14 aided the terrorist attai'ks that oc'curred on Sep- 

15 tember 11, 2001.”. 

16 (3) On March 18, 2003, President George Bush 

17 sent a letter to Congress stating that he had made 

1 8 that determination as eridenced by the following: 

19 (A) March 18th, 2003 Letter to Congress 

20 stating: "‘Consistent with section 3(b) of the 

21 Authorization for Use of Militaiy Uorcc rVg'ainst 

22 Iraq Resolution of 2002 (Public Law 107-243), 

23 and based on infoimation available to me, in- 

24 eluding that in the enclosed document, 1 detcr- 

25 mine that: 
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“(i) relian(‘e by tlie United States on 
further diplomatic and other peaceful 
means alone will neither (A) adequately 
pi'otect the national security of the United 
States against the continuing threat posed 
by Iraq nor (B) likely lead to enforcement 
of all relevant United Nations Security 
Council resolutions regarding Iraq; and 

“(ii) acting pursuant to the Constitu- 
tion and Public Law 107-243 is consistent 
with the United States and oth(;r (iountries 
continuing to take the necessaiy actions 
against inteniational teiTorists and ter- 
rorist organizations, including those na- 
tions, organizations, or persons who 
planned, authorized, committed, or aided 
the terrorist atta(‘ks that occairred on Sep- 
tember 11, 2001.’’. 

(4) President George Bush knew that these 
statements were false as evidenced by: 

(A) Information provided with articles 1, 
II. Ill, jy, and V. 

(B) A statement by President George Bush 
in ail inteniew with Tony Blair on January 
31st, 2003: 
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1 Reporter: “One (piestion for you botli. Do 

2 you believe tiiat there is a link between Saddam 

3 Hussein, a direct link, and the men who at- 

4 tacked on September the llth?’’ 

5 President Push: “1 c-an’t make that 

6 claim”. 

7 (C) An article on February 19th by Tei'- 

8 rorism exjiert Rohan (Innaratna states “I could 

9 find no evidence of links between Iraq and vVl 

10 Qaeda. The documentation and interviews indi- 
ll eated that iVl Qaeda regarded Saddam, a sec- 

12 ular leader, as an infidel.”. [International Iler- 

13 aid Trtbune] 

14 ID) According to a Februaiy 2nd, 2003 

15 article in the New York Times: [NYT] 

16 At the Federal Bureau of Investigation, 

17 some investigators said they were baffled by the 

18 Bush administration’s insistence on a solid link 

19 between Iraq and Osama bin Laden’s network. 

20 “We’ve been looking at tliis hard for more than 

21 a year and you know what, we just don’t think 

22 it’s there”, a government official said. 

23 (5) Section 3C of H.J. Res 114 states that 

24 “Nothing in this joint resolution supersedes ary re- 

25 quirement of the War Powers Resolution.”. 
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1 (6) The War Powers Kesolntion Seetion 9(d)(1) 

2 states: 

3 “(d) Nothing' in this joint resolution — 

4 “(1) is intended to alter the constitutional au- 

5 thority of the Congress or of the President, or the 

6 provision of existing treaties; or’". 

7 (7) The United Nations Cliaitei- was an exist- 

8 ing treaty and, as shown in article VIII, the invasion 

9 of Iraq violated that treaty. 

10 (8) President George Bush knowingly failed to 

11 meet the re(juirements of II. J. Res. 114 and violated 

12 the requirement of the War Powers Resolution and, 

13 thereby, invaded Iraq without the authority of Con- 

14 gress. 

15 In all of these actions and decisions, President 

16 George W. Bush has acted in a manner contraiy to his 

17 tmst as President and Commander in Chief, and snlwer- 

18 srie of constitutional government, to the prejudice of the 

19 cause of law and justice and to the manifest injuiy of the 

20 people of the United States. Wlierefoj-e, Pi-esident George 

21 W. Bush, by such conduct, is guilty of an impeachable 

22 offense warranting removal from office. 
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1 Aeti(4jE ni — I n\^adin(j Iraq Absent a Dbc^jAration 

2 OF War 

3 In his condvict while President of the United States, 

4 Geoi-ge W. Bush, in violation of his constitutional oath to 

5 faithfully execute the office of President of the United 

6 States and, to the best of his ability, preseiwe, protect, 

7 and defend the Constitution of the United States, and in 

8 Uolation of his constitutional duty under article II, section 

9 3 of the Constitution "‘to take care that the laws be faith- 

10 fully executed”, has launched a war against Iraq absent 

11 any congressional declaration of wnir or ecpiivaleiit action. 

12 Ai-ticle I, section 8, clause 11 (the War Powers 

13 Oause) makes clear that the United States Congress holds 

14 the exclusive power to deride wlietlier or not to send tlie 

15 nation into war. “The Congress”, the War Povrers Clause 

16 states, “shall have pow'er . . . To declare w'ar . . .” 

17 The 0(‘tol)er 2002 congressional resolution on Irarj^ 

18 did not constitute a declaration of war or equivalent ac- 

19 tion. The resolution stated: “The President is authorized 

20 to use the Aimed Forces of the United States as he deems 

21 nccessaiy and appropriate in order to (1) defend the na- 

22 tional security of the United States against the continuing 

23 threat posed by Iraq; and (2) enfoi'ce all relevant United 

24 Nations Security Council resolutions regarding Iraq.” The 

25 resolution unlawfully sought to delegate to the President 
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1 the deeision of wti(!ther or not to initiate a war against 

2 Iraq, based on whether he deemed it “neeessary and a,p- 

3 pi-opiiate.” The Constitution does not allow Congress to 

4 delegate this exclusive powei' to the President, nor does 

5 it allow the President to seize this power. 

6 In March 2003, the President launched a war against 

7 Iraq without any constitutional authority. 

8 In all of these actions and decisions, President 

9 George W. Bush has acted in a manner contraiy to his 

10 trust as Pi-esident and Commander in Chief, and subvei- 

11 sive of (ionstitiitional government, to th(! prejudi(^e of the 

12 cause of law and justice and to the manifest injury of the 

13 people of the United States. Wlierefore, President George 

14 W. Bush, by sudi condued, is guilty of an impeachable 

15 offense warranting removal from office. 

16 AiiTicijE mi — Invading Iiiaq, a Soveiidign Nation, 

17 IN Violation of the IJ.N. Chaktee and Inter- 

18 NATIONAL CEIMINAL LaW 

19 In his conduct while President of the United States, 

20 Geoi'ge W. Bush, in violation of his constitutional oath to 

21 faithfidly execute the office of President of the United 

22 States and, to the best of his ability, preseiwe, protect, 

23 and defend the Constitution of the United States, and in 

24 Uolation of his constitutional duty under article II, section 

25 3 of the Constitution “to take care that the laws be faith- 
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1 fully execiiited”, violated United States law by invading the 

2 sovoreign eoiintiy^ of Iraq in violation of the United Xa- 

3 tions Cliarter to wit: 

4 (1) liiteriiatioiial Laws ratified by Congress are 

5 part of United States Law and rnnst be followed as 

6 evidenced by the follovdng: 

7 (A) Article LTi of the United States Con- 

8 stitntion, which states “'I'his Constitntion, and 

9 the Laws of the United States which shall be 

10 made in Pursuance thereof; and all Treaties 

11 made, or wliiidi shidl be made, under the Aii- 

12 tliority of the United States, shall be the su- 

13 prenie Law of the Land;”. 

14 (2) The U.X". Charter, which entered into forcie 

15 following ratification by the United States in 1945, 

16 requires Security Council approval for the use of 

17 force except for self-defense against an armed attarh 

1 8 as eridenced by the following: 

19 (A) Chapter 1, article 2 of the United X'a- 

20 tions Charter' states: 

21 “3. iVll Members shall settle their international 

22 disputes by peaceful means in such a manner that 

23 international peace and security, and justice, are not 

24 endangered. 
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1 “4. All Members sliiill rcifrain in their int(T- 

2 national relations from the throat or use of force 

3 against the ten-itorial integiitj^ or political independ- 

4 erice of any state, or in any other maniiei' incon- 

5 sistent with the Pin-poses of the United Nations.”. 

6 (B) Chapter 7, article 51 of the United 

7 Nations Charter states: 

8 “51. Nothing in the present Charter shall im- 

9 pair the inherent right of individual or collective self- 

10 defense if an anned attack occur-s against a Membei- 

11 of the Unit(!d Nations, until the Security Couiiril 

12 has taken measures necessaiy to maintain iiiter- 

13 national peace and security.”. 

14 (3) There was no armed attaris upon the 

15 United States by Iraq. 

16 (4) The Security Council did not vote to ap- 

17 prove the use of for(;e against Iraq as eridemied by: 

18 (A) A United Nation Press release which 

19 states that the United States had failed to con- 

20 viuce the Seciuity Council to approve the use of 

21 militarsAbrcc against Iraq. [UNJ 

22 (5) President Bush directed the United States 

23 military to invade Iraq on March 19th, 2003 in vio- 

24 lation of the U.N. Charter and, therefore, in riola- 
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1 tion of United States Law as exddeneed by the fol- 

2 lowing: 

3 (A) A letter from President Bush to Con- 

4 gress dated March 21st, 2003 stating “I di- 

5 roetcd U.S. Armed Uoi'ccs, operating wth other 

6 coalition forces, to commence combat operations 

7 on March 19, 2003, against Iraq.”. [WIl] 

8 (B) On September 16, 2004, Kofi Annan, 

9 the Secretary General of the United Nations, 

10 speaking on the invasion, said, “T have itidi- 

11 cated it was not in conformity with the IJ.N. 

12 charter. Prom our point of view, from the char- 

13 ter point of view, it was illegal.”. [BBC] 

14 1C) The consecpience of the instant and di- 

15 rection of President George W. Bush, in order- 

16 ing an attack upon Iraq, a sovereign nation is 

17 in direct violation of United States Code, title 

18 18, part 1, chapter 118, section 2441, gov- 

19 erning the offense of war crimes. 

20 (6) In the course of invading and occupying 

21 Iraq, the President, as Commander in Chief, has 

22 taken responsibility for the targeting of civilians, 

23 journalists, hospitals, and ambulances, use of anti- 

24 personnel wcapotis includitig cluster bombs in dense- 

25 ly settled urban areas, the use of white phosphorous 
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1 as a weapon, depleted nraninm weapons, and tti(? use 

2 of a new version of napalm fonnd in Mark 77 fire- 

3 bombs. Under the direction of President George 

4 Bush, the United States has engaged in collective 

5 punishment of Iraqi civilian populations, including 

6 but not limited to blocking roads, cutting electricity 

7 and watei', destroying fuel stations, planting bombs 

8 in farm fields, demolishing houses, and plowing over 

9 orchards. 

10 (A) Under the principle of “command te- 
ll sponsibility’, i.e., that a de jure («)mmi),nd (‘an 

12 be civilian as well as military, and can apply to 

13 the policy^ command of heads of state, said com- 

14 rnand brings President George Bush within the 

15 reach of international criminal law under the 

16 Additional Protocol I of June 8, 1977, to the 

17 Geneva Conventions of August 12, 1949, and 

18 Relating to the Protection of Victims of Inter- 

19 national Armed Conflicts, article 86(2). The 

20 United States is a state signatory to Additional 

21 Protocol 1, on December 12, 1977. 

22 (B) Furthermore, article 85(3) of said 

23 Protocol I defines as a grave breach making a 

24 civilian population or individual cirtlians the ob- 

25 ject of attacks. This offense, together vvitli the 
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1 principle of comniand responsibility, places 

2 President George Hnsli’s eondnet under the 

3 reach of the same law and principles described 

4 as the basis for war crimes prosecution at 

5 Nnremburg, under article h of the Charter of 

6 the Nuremberg Tribunals: including crimes 

7 against peace, violations of the laws and cus- 

8 toms of war and crimes against humanity, simi- 

9 larljr codified in the Rome Statute of the Inter- 

10 national Criminal Court, articles 5 through 8. 

11 (C) The Lancet Report has established 

12 massive civilian casualties in Iraq as a result of 

13 the United States inv^asion and occupation of 

14 that countrvv 

15 (D) International laws govreming wars of 

16 aggi-ession are completely prolilbited under the 

17 legal principle of jiis cogens, whether or not a 

18 nation has signed or ratified a particular inter- 

19 national agreement. 

20 In all of these actions and decisions. President 

21 George W. Push has acted in a manner contrary to his 

22 trust as President and Commander in Chief, and subvw- 

23 sive of constitutional goveinmeut, to the prejudice of the 

24 cause of law and justice and to the manifest injurv" of the 

25 people of the United States. Wherefore, President George 
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1 W. Bush, by sudi (*oudu(;t, is guilty of an impea(4iat)le 

2 offense warranting’ removal from office. 

3 Artigi.e IX — Failing To Pbovide Tboops with 

4 Body Armor and Vehicle Armor 

5 In iiis eondnet while President of the United States, 

6 George W. Bush, in violation of his constitutional oath to 

7 faithfully execute the office of President of the United 

8 States and, to the best of his ability, preserve, protect, 

9 and defend the Constitution of the ITnited States, and in 

10 violation of his constitutional duty undei’ article IT, section 

11 3 of the Constitution “to take care that the laws be faith- 

12 fully executed”, has both personally and acting through 

13 his agents and subordinates, together with the Vice Presi- 

14 dent, has been responsible for the deaths of members of 

15 the P'.S. militaiy and serious urjuiy and trauma to other 

16 soldiers, by failing to provide available body armor and 

17 VRliiele armor. 

18 Vdiile engaging in an iiwasion and occupation of 

19 choice, not fought in self-defense, and not launched in ac- 

20 cordance with any timetable othei’ than the President’s 

21 choosing, President Bush sent U.S. troops into danger 

22 without providing them with armor. Tliis shortcoming has 

23 been known foi’ years, during which time, the President 

24 has chosen to allow soldiers and marines to continue to 
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1 nnne(*essan^ risk to life and limb rather then pro- 

2 -vading them with armor. 

3 In all of these actions and decisions, President 

4 Geoi-ge W. Bush has acted in a manner contraiy to his 

5 trust as President and Commander in Chief, and snbver- 

6 sive of constitutional government, to the prejudice of the 

7 cause of law and justice and to the manifest injury of the 

8 people of the United States. Wherefore, President George 

9 W’’. Bush, by such conduct, is guilty of an impeachable 

10 offense warranting removal from office. 

11 Article X — Falsifying Accottnts of TJ.S. Troop 

12 Deaths and Injuries for Political Purposes 

13 In his conduct while President of the United States, 

14 George W. Bush, in violation of his constitutional oath to 

15 faithfully execute the office of President of the United 

16 States and, to the best of his ability, presei-ve, protect, 

17 and defend the (.lonstitution of the United States, and in 

18 violation of his constitutional duty under article II, section 

19 3 of the Constitution “to take care that the laws be faitli- 

20 fully executed”, has both personally and acting through 

21 his agents and subordinates, together with the Vice Presi- 

22 dent, promoted false propaganda stories about members 

23 of the United States military, including individuals both 

24 dead and injured. 
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1 The ’WTiitx: House and the Department of Dcd'ense 

2 (D(.)D) in 2004 promoted a false account of the death of 

3 Specialist Pat Tillman, reporting that he had died in a 

4 hostile exchange, delaying release of the information that 

5 ho had died from friendly tire, shot in the forehead three 

6 times in a manner that led investigating doctors to believe 

7 he had been shot at close range. 

8 A 2005 report bj- llrig. Gen. Gary M. Jones reported 

9 that in the days immediately following Specialist Tillman’s 

10 death, U.S. iVi-my investigators were aware that Specialist 

11 Tillman was killcid ly friendly fire, shot three; times to the; 

12 head, and that senior ilnny commanders, including Gen. 

13 John Abizaid, knew of this fact within days of the shooting 

14 but nevertheless approved the awarding of the Silver Star, 

15 Pui-ple Heart, and a posthumous promotion. 

16 On April 24, 2007, Spc. Brj^an O’Neal, the last sol- 

17 dier to see Specialist Pat Tillman alive, testified before 

18 the House Oversight and Government Reform Committee 

19 that he was warned by superiors not to divulge informa- 

20 tion that a fellow soldier- killed Specialist Tillman, espe- 

21 daily to the Tillman family. The White House refused to 

22 provide requested documents to the committee, citing “ex- 

23 ecutive branch confidentiality interests.”. 

24 The White House and 1)01) in 2008 promoted a false 

25 account of the injury of Jessica Dawn L^nch, reporting 
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1 tliMt s?ie had been eaptnred in a hostile exehange and had 

2 been draTTiatienlly resened. On April 2, 2008, the 1)01) 

3 released a Odeo of the rescue and claimed that Ljuich had 

4 stab and bullet wounds, and that she had been slapped 

5 about on her hospital bed and interrogated. Iraqi doctors 

6 and nurses later intennewed, including Dr. Harith Al- 

7 Hoiissoua, a doctor in the Nasirya hospital, described 

8 Lynch’s injuries as “a broken arm, a broken thigh, and 

9 a dislocated ankle.” According to Al-Houssona, there was 

10 no sign of gunshot or stab wounds, and Tjyneh’s injuries 

11 were consist(;nt with thos(! that would be suffered in a ear 

12 accident. iVl-IIoussona’s claims were later confirmed in a 

13 U.S. Army report leaked on July 10, 2003. 

14 Lyni(',h denied that she fought or was wounded fight- 

15 ing, telling Diane Sawyer that the Pentagon “used me to 

16 synnbolize all this stuff. It’s wrong. I don’t kno^v why they 

17 filmed [my rescue] or why they say^ these things. ... I 

18 did not shoot, not a round, nothing. I event dowm praying 

19 to my knees. And that’s the last I remember.” She re- 

20 ported excellent treatment in Iraq, and that one person 

21 in the hospital even sang to her to help her feel at home. 

22 On April 24, 2007, Lynch testified before the House 

23 Committee on Oversight and Government Refonn: 

24 “[Right after my capture], talcs of great heroism 

25 were being told. My parent’s home in Wirt. Count.y was 
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1 under siege of tiie media all repeating the stoi:^^ of the 

2 little girl Ranibo from the hills who went down fighting. 

3 It was not trae. . . . T am still confused as to why they 

4 chose to lie.”. 

5 The White House had hoaHly promoted the false 

6 stoiy of Ijjmch's rescue, inclnding in a speech by President 

7 Bush on April 28, 2003. After the fiction was exposed, 

8 the President awarded Tjjmeh the Bronze Star. 

9 In all of these actions and decisions, President 

10 Geoi-ge W. Bush has acted in a manner contrary to his 

11 trust as President and Commander in Chief, and subver- 

12 sive of constitutional government, to the prejudice of the 

13 cause of law and justice and to the manifest injuiy of the 

14 people of the United States. Wlierefore, President George 

15 W. Bush, by such conduct, is guilty of an impeachable 

16 offense warranting removal from office. 

17 AitTKJLE XI — Establishment op Permanent U.S. 

18 Military Bases IN Iraq 

19 In his conduct while President of the United States, 

20 Geoi'ge W. Bush, in violation of his constitutional oath to 

21 faitlifidly execute the office of President of the United 

22 States and, to the best of his ability, presei-ve, protect, 

23 and defend the Constitution of the United States, and in 

24 violation of his constitutional duty under article 11, section 

25 3 of the Constitution “to take care that the laws be faith- 
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1 fully executed”, litiH violiited an axd ef Congress that he 

2 himself signed into law by using public funds to eonstruet 

3 permanent U.S. military bases in Iraq. 

4 Oil January 28, 2008, President George W. Bush 

5 signed into law the National Defense Authorization Ac-t 

6 for Fiscal Year 2008 (H.lv. 4986). Noting that the Act 

7 “authorizes funding for the defense of the United States 

8 and its interests abroad, for militar^^ eonstruetion, and for 

9 national security-related energj^ programs”, the president 

10 added the following “signing statement”: 

11 “Provisions of the Act, including sections 841, 846, 

12 1079, and 1222, puiyoi-t to impose requirements that 

13 could inhibit the President’s ability to cany out his con- 

14 stitutional obligations to take care that the laws be faith- 

15 fully executed, to protect national security, to supervise 

16 the executive branch, and to execute his authority as Com- 

17 mander in Chief. The executive brandi shall construe such 

18 provisions in a mamier consistent with the constitutional 

19 authority of the President.”. 

20 Section 1222 clearly prohibits the expenditui'e of 

21 money for the puipose of establishing permanent U.S. 

22 militaiy bases in Iraq. The construction of over $1 billion 

23 in U.S. military bases in Iraq, including runways for air- 

24 craft, continues despite congi’cssional intent, as the Ad- 
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1 ministration intends to for(‘,(? upon tiie Iraqi Government 

2 such terms wlneh vtll assure the bases remain in Iraq. 

3 Iraqi officials have informed Members of Congi-ess in 

4 May 2008 of the strong opposition within the Iraqi pai'- 

5 liament and throughont Iraq to the agreement that the 

6 administration is tiying to negotiate rvith Iraqi Prime 

7 Minister Nouri al-Maliki. The agi-eement seeks to assure 

8 a long-term U.S. presence in Iraq of which military bases 

9 are the most obGous, sufficient and necessary construct, 

10 thus clearly defying Congressional intent as to the matter' 

1 1 and meaning of “permanency”. 

12 111 all of these actions and decisions, President 

13 George W. Bush has acted in a manner contrary to his 

14 trust as President and Commander in Chief, and siibver- 

15 sive of constitutional govermment, to the prejudice of the 

16 cause of law and justice and to the manifest injury of the 

17 people of the United States. Wlierefore, President George 

18 W. Bush, by^ such conduct, is guilty of an impeachable 

19 offense warranting removal from office. 

20 Article XII — Initlvting a War Against Iraq for 

21 Control of That Nation’s Natural Besources 

22 In his conduct while President of the United States, 

23 Geor-ge W. Bush, in violation of his constitutional oath to 

24 faithfully execute the office of President of the United 

25 States and, to the best of his ability, preserve, protect. 
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1 and dcifend the (Constitution of tlie United States, and in 

2 'vnolation of his constitutional duty under article II, section 

3 3 of the Constitution “to take care that the laws be faitli- 

4 fully executed’', has both personally and acting through 

5 his agents and subordinates, together with the Vice Prcsi- 

6 dent, invaded and occupied a foreign nation for the pur- 

7 pose, among other purposes, of seizing control of that na- 

8 tion’soil. 

9 The White House and its representatives in Iraq 

10 have, since the occupation of Baghdad began, attempted 

11 to gain control of Iraxji oil. This effort has incduded pres- 

12 suring the new Iraqi Goverimient to pass a hydrocarbon 

13 law. Within weeks of the fall of Saddam Hussein in 2003, 

14 the IJ.S. Agency for International Development (IJSAid) 

15 awarded a $240 million contract to Bearing Point, a pri- 

16 vate U.S. company. A Bearing Point employee, based in 

17 the U.S. embassy in Baghdad, was hired to advise the 

18 Iraqi Ministiy of (Oil on drawing up the new hydrocarbon 

19 law. The draft law places executives of foreign oil compa- 

20 nies on a council with the task of approving then' own con- 

21 tracts with Iraq; it denies the Iraqi National (Jil Clompany 

22 exclusive rights for the exploration, development, produc- 

23 tioii, transportation, and marketing of Iraqi oil, and allows 

24 foreign companies to control Iraqi oil fields cotdaining 80 

25 percent of Iraqi oil for up to 35 years through contracts 
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1 thiit (‘.an remain secret for np to 2 months. The draft law 

2 itself contains secret appendices. 

3 President Bush provided unrelated reasons for the in- 

4 vasion of Iraq to the public and Congress, but those rea- 

5 sons have been established to have been categorically 

6 fraudulent, as evidenced by the herein mentioned Ai'ticles 

7 of Impeachment I, II, III, Rb VI^ and VII. 

8 Parallel to the development of plans for war against 

9 Iraq, the U.S. State Department’s Future of Iraq project, 

10 begun as early as April 2002, involved meetings in Wash- 

11 ington and London of 17 worldng groups, eadi compos(;d 

12 of 10 to 20 Iraqi exiles and international experts selected 

13 by the State Department. The Oil and Energy working 

14 group met four times between December 2002 and April 

15 2003. Ibrahim Bahr al-Uloiim, later the Iraqi Oil Min- 

16 ister, was a member of the group, which concluded that 

17 Ira(j “should be opened to international oil (‘ompanies as 

18 quickly as possible after the war,” and that, “the country 

19 should establish a conducive business emdronment to at- 

20 tract investment of oil and gas resources.” The same 

21 group recommended production-sharing agreements with 

22 foreign oil companies, the same approach found in the 

23 diaft hydroeaibon law, and control over Iraq’s oil re- 

24 sources remains a prime objective of the Bush Administra- 

25 tion. 
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1 Prior to liis election as Vi(!e President, Di(‘k Cheney, 

2 thon-GI<]0 of Ilallibnrton, in a speech at the Institute of 

3 Petroleum in 1999 demonstrated a keen awareness of the 

4 sensitive economic and geopolitical role of Middle East oil 

5 resources saying: “Hy 2010, wo will need on the order of 

6 an additional 50 million barrels a day. So where is the 

7 oil going to come fiom? Governments and national oil com- 

8 panics are obviously controlling about 90 percent of the 

9 assets. Oil remains fundamentally a government business. 

10 Wliile many i-egions of the world offer great oil oppoituni- 

11 ties, the Middle East, \rith two-thirds of the world’s oil 

12 and lowest cost, is still where the prize ultimately lies. 

13 Even though companies are anxious for gi-eater access 

14 there, progress (‘ontinues to be slow.”. 

15 The Vice President led the work of a secret energy 

16 task force, as described in article XXXII below, a task 

17 force that focused on, among other things, the ac(juisition 

18 of Iraqi oil through developing a controlling private cor- 

19 porate interest in said oil. 

20 In all of these actions and decisions. President 

21 George W. Push has acted in a manner contrary to his 

22 trust as President and Commander in Chief, and subver- 

23 sive of constitutional govemment, to the prejudice of the 

24 cause of law and justice and to the manifest injurj" of the 

25 people of the United States. Wherefore, President George 
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1 W. Bush, by sudi (*oudu(;t, is guilty of an impeadiatde 

2 offense warranting’ removal from office. 

3 Akticle XIII — Cheating a Secket Task Fokce To 

4 Db^celop Energy and Military Poiacies With 

5 Respect to Iraq and Other Countries 

6 In his conduct while President of the United States, 

7 Geoi’g'e W. Bush, in violation of his constitutional oath to 

8 faithfully execute the office of President of the United 

9 States and, to the best of his ability, preseiwe, protect, 

10 and defend the Constitution of the United States, and in 

11 Uolation of his (ioiistitutional duty to take (‘are that the 

12 laws be faithfully executed, has both personally and acting 

13 through his agents and subordinates, together with the 

14 Vice President, created a se(!ret task for(!e to guide our 

15 nation’s energv^ policy and militaiy policy, and undermined 

16 Congi-ess’s ability to legislate by thwarting attempts to in- 

17 vestigate the nature of that policy. 

18 A Govenmient Accountability Office (GAO) Report 

19 on the Cheney Energj’ Task Force, in August 2003, de- 

20 sci’ibed the creation of this task foi’ce as follows: 

21 “In a Januaiy 29, 2001, memorandum, the President 

22 established NBPDG [the National Energy Policy Develop- 

23 merit Group] — compi’ised of the Vice President, nine cabi- 

24 net-level officials, and four other senior administration of- 

25 ficials — to gather information, deliberate, and make rec- 
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1 ornmendations to tlio President by the end of fiscal year 

2 2001. The President called on the \hee President to chair 

3 the group, direct its work and, as necessaiy, establish sub- 

4 ordinate working groups to assist XEPDG.”. 

5 The four “other senior administration officials” were 

6 the Director of the Office of Management and Budget, the 

7 Assistant to the Pi-esident and Deputy Chief of Staff for- 

8 Policy, the Assistant to the President for Economic Policy, 

9 and the Deputy Assistant to the President for Intergov- 

10 enmiental Affairs. 

1 1 Th(^ (tAO report found that: 

12 “In developing the National Energy Policy report, the 

13 NEPDG Piincipals, Support Group, and participating 

14 agency officials and staff met with, solicited input from, 

15 or received information and advice from nonfederal energy 

16 stakeholders, principally petroleum, coal, nuclear, natural 

17 gas, and electricity industry representatives and lobbjdsts. 

18 The extent to which submissions from any of these stake- 

19 holders were solicited, influenced policy deliberations, or 

20 were incorporated into the final report carrrrot be deter- 

21 mined based on the limited information made available to 

22 GAO. NEPDG met and conducted its work in two distinct 

23 phases: the first phase culrrrirrated hr a March 19, 2001, 

24 briefing to the President on challenges relating to energy 

25 supply arrd the resulting economic impact; the second 
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1 phase ended with the May 16, 2001, presentation of the 

2 thial report to the hrosident. 'fhe Office of the Vice I Vesi- 

3 dent’s (OAffi*) unwillingness to prowde the NEPDG 

4 recoi'ds or other I'clated information pi'ecluded GAO from 

5 fully nchieving its objectives and substantially limited 

6 GAO’s ability to comprehensively analyze the NEPDG 

7 process associated with that process. 

8 “None of the key federal entities involved in the 

9 NEPDG effort proGded GAO with a complete accounting 

10 of the costs that they incurred duiing the development of 

11 th(! National En(;rgjr Policy report. Tluc two fedciral emti- 

12 ties responsible for funding the NEPDG effort — OVP and 

13 the Department of Energj^ (DOE) — did not proGde the 

14 ciomprehensive (cost information that GAO reejuested. OVP 

15 provided GAO with 77 pages of information, two-thirds 

16 of w'hich contained no cost infomiation wdiile the remain- 

17 ing one-third contained some misc'ellaneous information of 

18 little to no usefulness. OAT stated that it would not pro- 

19 Gde any additional information. DOE, the Department of 

20 the Interior, and the Envirojimental Protection Agency 

21 (EPA) provided GAO with estimates of certain costs and 

22 salaries associated with the NEPDG effort, but these esti- 

23 mates, all calculated in different ways, were not com- 

24 prohetishe.”. 
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1 In 2003, the Comrrieree Department diseloKed n par- 

2 tial collection of materials from the NliPDG, inelnding 

3 documents, maps, and charts, dated March 2001, of 

4 Iraq's, Saudi Ai-abia's and tlie United Arab Bmii-ates’ oil 

5 fields, pipelines, refineries, tanker terminals, and devclop- 

6 ment projects. 

7 On November 16, 2005, the Washington Post re- 

8 ported on a White Mouse document shontng that oil com- 

9 pany executives had met vdth the NEPDG, something that 

10 some of those same executives had just that week denied 

11 in Congressional testimony. The Bush Administration had 

12 not coirected the inaccurate testimony. 

13 On July 18, 2007, the Washington Post reported the 

14 full list of names of those who had met with the NEPDG. 

15 In 1998, Kenneth Deir, then chief executive of Cliev- 

16 ron, told a San Francisco audience, “Iraq possesses huge 

17 reserves of oil and gas, reserves I’d love Chevron to have 

18 access to.” According to the GAO report, Chevron pro- 

19 vided detailed advice to the NEPDG. 

20 In March, 2001, the NEPDG recommended that the 

21 United States Government support, initiatives by Middle 

22 Eastern countries “to open up areas of their energy sec- 

23 toi'S to foreign investment.” Following the invasion of 

24 Iraq, the United States has pressured the new Iraqi par- 

25 liameiit to pass a hydrocarbon law that woidd do exactly 
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1 thiit. The draft law, if passed, would take the majority 

2 of Iraq’s oil out of the exclusive bauds of the Iraqi Govem- 

3 ment and open it to international oil companies for a gen- 

4 eratioii or more. The Bush administration hired Bearing 

5 Point, a IJ.S. company, to help wi'ite the law in 2004. It 

6 was submitted to the Iraqi Council of Representatives in 

7 May 2007. 

8 In all of these actions and decisions, President 

9 George W. Bush has acted in a manner contraiy to his 

10 trust as Pi-esldent and Commander in Chief, and subvei- 

11 sive of (ionstitiitional government, to th(! prejudi(^e of the 

12 cause of law and justice and to the manifest injury of the 

13 people of the United States. Wlierefore, President George 

14 W. Bush, by su(‘li conduct,, is guilty of an impeachable 

15 offense warranting removal from office. 

16 AitTicijE XR^ — MiSi'KisiON OF A PfijOny, Misuse and 

17 Expostjke of Classified Infokilytion and Ob- 

18 STRUCTION OF JUSTICE IN THE i'LVTTER OF VaL- 

19 EiuE Pla-vie Wilson, Clandestine Agent of 

20 the Central Intelligence Agency 

21 In his conduct while President of the United States, 

22 George W. Bush, in violation of his constitutional oath to 

23 faithfully execute the office of President of the United 

24 States and, to the best of his ability, presciwc, protect, 

25 and defend the Constitution of the United States, and in 
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1 \’i<)la,tion of his (ionstitiitional duty under articde II, section 

2 3 of tile Constitution ‘‘to take earo that the laws bo faith- 

3 fully executed”, has both personally and acting through 

4 his agents and subordinates, together with the Vice Presi- 

5 dent, 

6 (1) suppressed material information; 

7 (2) selectively declassified information for- the 

8 improper purposes of retaliating against a whistle- 

9 blower and presenting a misleading picture of the al- 

10 leg’ed threat fi-om Iraq; 

11 (3) fadlitated the ex[*osure of the id(mtity of 

12 Valerie Plame Wilson who had theretofore been em- 

13 ployed as a covert CLt operative; 

14 (4) failed to investigate the improper leaks of 

15 classified information from within liis administra- 

16 tion; 

17 (5) failed to (cooperate with an investigation 

18 into possible federal violations resulting from this 

19 activity; and 

20 (6) filially, entirely uiidennined the prosecution 

21 by commuting the sentence of Lewis Libby citing 

22 false and insubstantial grounds, all in an effort to 

23 prevent Congress and the citizens of the L’nited 

24 States from discovering the deceitful nature of the 
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1 President’s (dairned jnstificiations for the invasion of 

2 Iraq. 

3 In facilitating this exposure of classified information 

4 and the subsequent cover-up, in all of these actions arid 

5 decisions, President (leorge W. Bush has acted in a man- 

6 ner contrary to his trust as President, and subversive of 

7 constitutional government, to the prejudice of the cause 

8 of law and justice and to the manifest injmy of the people 

9 of the United States. Wierefore, President George W. 

10 Bush, by such conduct, is guilty of an impeachable offense 

11 warranting removal from officu. 

12 Article X\" — Providing Immunity From 

13 Prosecution for Criminal Contractors in Iraq 

14 In his (‘onduct while President of the United States, 

15 George W. Bush, in violation of his constitutional oath to 

16 faithfully execute the office of President of the United 

17 States and, to the best of his ability, preserve, prote(‘t, 

18 and defend the Constitution of the United States, and in 

19 violation of his constitutional duty under article II, section 

20 3 of the Constitution ’‘to take care that the laws be faith- 

21 fully executed”, has both personally and acting through 

22 his agents and subordinates, together with the Vice Presi- 

23 dent, established policies granting United States Govern- 

24 ment contractors and their employees in Iraq immunity 

25 from Iraqi law, U.S. law, and international law. 
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1 Lewis Paul Bremer III, then-Director of Reronstnic- 

2 tion and Humanitarian Assistance for post-war Iraq, on 

3 June 27, 2004, issued Coalition Provisional Authority 

4 Ordei' Ninnbei' 17, which granted members of the U.S. 

5 military, U.S. mercenaries, and other IJ.S. eontractor em- 

6 ployees immunity’ from Iraqi law. 

7 The Bush Administration has chosen not to apply the 

8 Uniform Code of Military Justice or United States law 

9 to mercenaries and other contractoi’S employed by the 

10 United States Govei-nment in L-aq. 

11 Operating free of Iracp or U.S. law, mer(*naries have 

12 killed many Iraqi civilians in a manner that obseiwers have 

13 described as aggression and not as self-defense. Many 

14 U.S. (‘ontractors have also alleged that they have been the 

15 rictims of aggi-ession (in several cases of rape) by their 

16 fellow contract employees in Iraq. These charges have not 

17 been hnnight to trial, and in several cases the contracting 

18 companies and the U.S. State Department have worked 

19 together in attempting to cover them up. 

20 Under the Fourth Geneva Convention, to which the 

21 United States is party, and wliich under article VI of the 

22 U.S. Constitution is therefore the supreme law of the 

23 United States, it is the responsibility of an occupying force 

24 to ensure the protectioTi arid human rights of the cirihari 

25 population. The efforts of President Bush and his subordi- 


HRES 1258 IH 



339 


67 

1 iiiiteK to attompt to establish a lawless zom? in Iraxj are 

2 in \Holntion of the law. 

3 In all of these actions and decisions, President 

4 Geoi-ge W. Bush has acted in a manner contraiy to his 

5 trust as President and subversive of constitutional govern- 

6 ment, to the prejudice of the cause of law and justice and 

7 to the manifest injury of the people of the United States. 

8 Wherefore, President George W. Bush, by such conduct, 

9 is guilty of an impeachable offense warranting removal 

10 from office. 

1 1 Aeticlb XVI — Reckless Misspending and Waste of 

12 U.S. Tax Dollaes in Connection With Ikaq 

13 Contractors 

14 In his (‘onduct while President of the United States, 

15 George W^. Bush, in violation of his constitutional oath to 

16 faithfully execute the office of President of the United 

17 States and, to the best of his ability, preserve, proted, 

18 and defend the Constitution of the United States, and in 

19 violation of his constitutional duty under article II, section 

20 3 of the Constitution ’‘to take care that the laws be faith- 

21 fully executed”, has both personally and acting through 

22 his agents and subordinates, together with the Vice Presi- 

23 dent, recklessly wasted public funds on contracts awarded 

24 to close associates, itichidirig companies guilty of defraud- 

25 ing the government in the past, contracts awarded without 
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1 (iompetitive bidding', “cost-plus" c.ontracts designed to en- 

2 courage cost overruns, and contracts not requiring satis- 

3 factoiy completion of the work. These failures have been 

4 the rule, not the exception, in the awarding of conti'acts 

5 for work in the United States and abroad over the j>ast 

6 seven years. Repeated exposure of fraud and waste has 

7 not been met by the president with correction of systemic 

8 problems, but rather with retribution against whistle- 

9 blowers. 

10 The House Committee on Ovei'sight and Govei'imient 

1 1 Reform reported on Irax^ recionstruction (‘ontracting: 

12 “Prom the beginning, the Administration adopted a 

13 flawed contracting approach in Iraq. Instead of maxi- 

14 miziiig (iompetition, the Administration opted to award no- 

15 bid, cost-plus contracts to politically connected contrac- 

16 tors. Ilallibui-ton’s secret $7 billion contract to restore 

17 Ira(ps oil infrastruiiture is the prime example. Ihider this 

18 no-bid, cost-plus contract, Ilalliburton was reimbursed for 

19 its costs and then received an additional fee, which was 

20 a pei'centage of its costs. This created a^i incentive foi' 

21 Ilalliburton to run up its costs in order to increase its 

22 potential profit. 

23 “Even after the Administration claimed it was award- 

24 itig Iraq contracts competitively in early 2004, real price 

25 competition was missing. Iraq was divided geographically 
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1 and by ecionoinic^ seed, or into a hainlfnl of fiofdoms. Indi- 

2 'vndnal eontractors were then awarded monopoly contracts 

3 for all of the work within given tiefdoms. Because these 

4 monopoly contracts were awai'ded befoie specific projects 

5 wore identified, there was no actual price competition for 

6 more than 2,000 projects. 

7 ‘‘In the absence of price competition, rigorous govern- 

8 ment oversight becomes essential for accountability. Yet 

9 the Administration turned much of the contract oversight 

10 work ovei’ to private companies with blatant conflicts of 

11 interest. Oversight (contractors oversaw’ their busimess 

12 partners and, in some oases, were placed in a position to 

13 assist their own constraction work under separate monop- 

14 oly constmetion (contracts. . . . 

15 “Under Halliburton’s two largest Iraq contracts, 

16 Pentagon auditors found $1 billion in ‘questioned’ costs 

17 and over $400 mdlion in ‘unsupported’ costs. Former Ilal- 

18 liburton employees testified that the company charged $45 

19 for cases of soda, billed $100 to clean 15-pound bags of 

20 laundry, and insisted on housing its staff at the five-stai' 

21 Kempinski hotel in Kuw’ait. Halliburton truck drivers tes- 

22 tified that the company ‘torched’ brand new $85,000 

23 trucks rather than peiform relatively minor repah's and 

24 regular maintenance. Hallibui'ton procurement officials 

25 described the company’s informal motto in Iraq as ‘Don’t 
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1 wony iiboiit pricie. It's (‘ost-plus.’ A Halliburton manager 

2 was indietod for ‘major fraud against the United States’ 

3 for allegedly billing more than $5.5 billion for work that 

4 should have cost only $685,000 in exchange for a $1 inil- 

5 lion kickback from a Kuwaiti subcontractor. . . . 

6 “The Air Force found that another U.S. Government 

7 contractor, Custer Battles, set up shell subconti-actors to 

8 inflate prices. Those overcharges were passed along to the 

9 IT.S. Government under the company’s cost-plus contract 

10 to pi-ovide security foi- Baghdad International Airport. In 

11 one case, the company all(!gedly took Iraip-owuK'd forklifts, 

12 re-painted them, and leased them to the U.S. Government. 

13 “Despite the spending of billions of taxpayer dollars, 

14 U.S. re(ionstru(‘tion efforts in kej^ seiitors of the Iracp 

15 economy are failing. Over two years after the U.S. -led in- 

16 vasion of Iraq, oil and electricity production has fallen 

17 below pre-war levels. The Administration has failed to 

18 even measure how many Iraqis lack access to drinkable 

19 water.”. 

20 “Constitution in Crisis”, a book by Cojigressman 

21 John Conyers, details the Bush Administration’s response 

22 when contract abuse is made public: 

23 “Bunnatiue Greeiiliouse was the cliief contracting of- 

24 ticcr at the Army Corps of Kngincers, the agency that has 

25 managed much of the reconstruction work in Iraq. In Oc- 
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1 tober 2004, Ms. (liiHaihouse (‘,ame forward and revealed 

2 that top Pentagon offieials showed imjtroper favoritism to 

3 Halliburton when aw’arding militaiy contracts to Halli- 

4 burton subsidiary Kellogg Brown & Boot (KBR). Green- 

5 house stated that when the Pentagon awarded Halliburton 

6 a five-year $7 billion contract, it pressured her to wth- 

7 draw her objections, actions which she claimed were un- 

8 preeedented in her experience. 

9 “On June 27, 2005, Ms. Greenhouse testified before 

10 Congress, detailing that the conti-act awai’d process was 

11 compromised ly improper influem!(^ by politi(?al ap- 

12 pointees, participation by Halliburton officials in meetings 

13 wliere bidding requirements were discussed, and a lack of 

14 (iompetition. She stated that the Ilallibnrton contracts 

15 represented ‘the most blatant and improper contract abuse 

16 I have -witnessed during the course of my professional ca- 

17 reel’.' Days before the hearing, the aiiting general counsel 

18 of the Ai’iny Corps of Engineers paid Ms. Greenliouse a 

19 visit and reportedly let it be known that it wnuld not be 

20 in her' best interest to appear voluntai'fly. 

21 “On August 27, 2005, the rVrmy demoted Ms. Green- 

22 house, remowng her from the elite Senior Executive Serv- 

23 ice and transferring her' to a lessei' job in the corps’ civil 

24 w'orks divdsion. As Frank Rich of d’hc New' York d'imcs 

25 described the situation, ‘[Hjer crime was not obstincting 
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1 jiist,i(‘,e but pursuing it l:)y veliemently ipiestioning irreg- 

2 ularitics iu the awarding of some $7 billion worth of no- 

3 bid contracts in Iraq to the Halliburton subsidiar)^ Kellogg 

4 Bi'own Root.’ The demotion was in apparent retaliation 

5 for her speaking out against the abuses, even though she 

6 previously had stellar reviews and over 20 years of experi- 

7 ence in military procurement.”. 

8 The House Committee on Oversight and Govwnment 

9 Reform reports on domestic contracting: 

10 “The Administration’s domestic contracting i-ecord is 

11 no better than its record on Iracp Waste, fraud, and abuse 

12 appear to be the i-ule rather than the exception. . . . 

13 “A Transportation Secuitty Administration (TSA) 

14 cost-plus contract with NCS Pearson, Inc., to hire Federal 

15 aii-port screeners was plagued by poor management and 

16 egregious waste. Pentagon auditors challenged .$303 mil- 

17 lion (over 40 percent) of the $741 million spent by Pear- 

18 son under the contract. The auditors detailed numerous 

19 concerns rvith the charges of Pearsorr and its subcorrtrac- 

20 tor's, such as ‘$20-air-liour temporary wor-kers billed to the 

21 govcrrrmcrrt at $48 per hour, subcontractors who signed 

22 out $5,000 in cash at a time with tro supportirrg docu- 

23 merrts, $377,273.75 hr urrsubstairtiated lorrg distarree 

24 phone calls, $514,201 to rent tents that flooded in a raiu- 

25 storm, farrd] $4.4 irrilliorr irr “rro show” fees for job carr- 
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1 (lidateH wdio did not iippear for tests.’ A Pearson employee 

2 who supcrv’iscd Pearson’s hiring efforts at 453 sites in the 

3 U.S. described the contract as ‘a waste of taxpayer’s 

4 money.’ The CEO of one Pearson subcontractor paid hei'- 

5 self $5.4 million for nine months work and prorided her- 

6 self with a $270,000 pension. . . . 

7 “The Administration is spending $239 million on the 

8 Integrated Snrv'eillanee and Intelligence System, a no-bid 

9 contract to proride thousands of cameras and sensors to 

10 monitor activity on the Mexican and Canadian bordei'S. 

11 Auchtors found that the contraitor, Iiitcmiational Micro- 

12 w'ave Corjj., billed for work it never did and charged for 

13 equipment it never prorided, ‘creat[ing] a potential for 

14 overjjavnnents of almost $13 million.’ Moreover, the border 

15 monitoring sjrstem reportedly does not work. . . . 

16 “After spending more than $4.5 billion on screening 

17 eejuipment for the Nation’s entrj^ points, the Department 

18 of Homeland Security is now ‘moving to replace or alter 

19 much of it because ‘it is ineffective, unreliable or too ex- 

20 pensive to operate.’ For example, radiation monitoi'S at 

21 ports and borders reportedly could not ‘differentiate bc- 

22 tween radiation emitted by a nuclear bomb and naturally 

23 occLuring radiation from everyday material like cat littei' 

24 or ceramic tile’. . . . 
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1 “The TSA awarded Boeing a cost-plus (iontrac^t to in- 

2 stall over 1 ,000 oxj^losive detection systems for airline pas- 

3 seiiger luggage. After installation, the inacliines ‘began to 

4 register false alarms’ and ‘[sjereeners were forced to open 

5 and hand-check bags.’ 'I’o reduce the number of false 

6 alamis, the sensitivity^ of the machines was lowered, which 

7 reduced the effectiveness of the detectors. Despite these 

8 serious problems, Boeing received an $82 million profit 

9 that the Inspector General determined to be ‘exees- 

10 sive’. . . . 

1 1 “The FBI spent $170 million on a ‘Virtual Case File’ 

12 system that does not operate as required. After three years 

13 of work under a cost-plus contract failed to produce a 

14 functional system, the FBI scrapped the program and 

15 began work on the new ‘Sentinel’ Case File System. . . . 

16 “The Department of Homeland Security Inspector 

17 General found that taxjtayer dollars were being latdshed 

18 on perks for agency officials. One IG report found that 

19 TSA spent over $400,000 on its first leader’s executive 

20 office suite. Aiiothei- found that TSA spent $350,000 on 

21 a gold-plated gymi. . . . 

22 “According to news reports. Pentagon auditors . . . 

23 exaimned a contract between the Ti-anspoitatioii Secuiity 

24 Administration (TSA) and Unisys, a technology and con- 

25 suiting company, for the upgi-ade of aiiTOort computer net- 
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1 works. Among other irregnlarities, government auditors 

2 tbnnd tliat Unisys may have ovorbillod for as ninch as 

3 171,000 hours of labor and overtime by charging for em- 

4 ployees at up to twice their actual rate of eonipensation. 

5 While the cost ceiling for the contract was set at $1 billion, 

6 Unisys has reportedly billed the Government $940 million 

7 with more than half of the seven-year contract remaining 

8 and more than half of the TSA-monitored airports still 

9 lacking upgraded networks.”. 

10 In all of these actions and decisions, President 

11 George W. Bush has acted in a manner (tontraiy to his 

12 trtist as President and Commander in Chief, and subver- 

13 sive of constitutional government, to the prejudice of the 

14 (‘ause of law and justice and to the manifest injure^ of the 

15 people of the United States. Wherefore, President George 

16 W. Bush, by such conduct, is guilty of an impeachable 

17 offense warranting removal from office. 

18 Article X\TI — Illegal Detention: Detaining In- 

19 LEEINITELY AND WITHOUT CiLUlGE PERSONS 

20 Both U.S. Citizens and Foreign Captives 

21 In his conduct while President of the United States, 

22 George W. Bush, in violation of his constitutional oath to 

23 faithfidly execute the office of President of the United 

24 States and, to the best of his ability, prcscrt’c, protect, 

25 and defend the Constitution of the United States, and in 
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1 \’i<)la,tion of his (ionstitiitional duty under articde II, section 

2 3 of tile Constitution ‘‘to take earo that the laws bo faith- 

3 fully executed”, has both personally and acting through 

4 his agents and subordinates, together with the Vice Presi- 

5 dent, violated United States and International haw and 

6 the U.S. Constitution by illegally detaining indefinitely 

7 and without charge persons both U.S. citizens and foreign 

8 captives. 

9 In a statement on Pebmaiy 7, 2002, President Bush 

10 declared that in the U.S. fight against al Qaeda, “none 

11 of the proUsions of Ceneva apply,” thus reje(‘ting the tle- 

12 neva Conventions that protect captives in wars and other 

13 conflicts. By that time, the administration was already 

14 transporting ciaptives from the war in Afghanistan, both 

15 alleged al Qaeda members and supporters, and also Af- 

16 ghans accused of being fighters in the army of the Taliban 

17 government, to U.S. -run prisons in Afghanistan and to the 

18 detention facility at Guantanamo Bay, Cuba. The round- 

19 up and detention without charge of Muslim non-citizens 

20 inside the U.S. began almost immediately after the Sep- 

21 tember 11, 2001, attacks on the World Trade Center and 

22 the Pentagon, with some being held as long as nine 

23 months. The U.S., on orders of the presiderrt, began cap- 

24 turing and detaining without char’gc alleged tcr-ror sus- 
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1 peets in otiier conntries and detaining ttiem a,i)road and 

2 at the tJ.S. Naval base in Cxiiantananio. 

3 Many of these detainees have been subjected to sys- 

4 tematic abuse, inoludiiig beatings, which have been subse- 

5 qnently doeuincntod by news ropoi’ts, photogr-aphie ew- 

6 clence, testimonj^ in Congi-ess, lawsuits, and in the case 

7 of detainees in the U.S., by an investigation conducted by 

8 the Justice Department’s tlffiee of the Inspector General. 

9 In violation of U.S. law and the Geneva Conventions, 

10 the Bush Administi'ation instructed the Department of 

11 Justice and the TJ.S. Department of Defense to refuse to 

12 provide the identities or locations of these detainees, de- 

13 spite requests from Congress and from attorneys for the 

14 detainees. The president even detdared the right to detain 

15 JT.S. citizens indefinitely, without charge and without pro- 

16 viding them access to counsel or the courts, thus depriving 

17 them of their constitutional and basi(‘ human rights. Sev- 

18 eral of those U.S. citizens vv^ere held in militai’y brigs in 

19 solitai^' confinement for as long as three years before 

20 being either released or ti'ansfeixed to civilian detention. 

21 Detainees in U.S. custody in Iraq and Guantanamo 

22 have, in violation of the Genevn Conventions, been hidden 

23 from ajid denied visits by the International Ked Cross oi- 

24 g’anizatioti, while thousands of others in Iraq, Guanta- 

25 iiaino, Afghanistan, ships in foreign off-shore sites, and 
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1 an imkmw'n number of so-ealled “blaxik sites” around the 

2 world have been denied any opportunity to ehalleng'e their 

3 detentions. The president, acting on his ovni claimed au- 

4 thofity, has declared the hundreds of detainees at Guanta- 

5 namo Bay to be “enemy combatants” not subject to U.S. 

6 law and not even subject to military law, but nonetheless 

7 potentially liable to the death penalty. 

8 The detention of indiriduals without due process \io- 

9 lates the 5th i\mendment. While the Bush administration 

10 has been rebuked in sevei-al court cases, most recently that 

11 ofrVli al-Mari'i, it continues to attempt to exc'eed («)nstitu- 

12 tioiial limits. 

13 In all of these actions violating L'.S. and Inter- 

14 national law. President George W. Bush has acted in a 

15 manner contrary to his trust as President and Commander 

16 in Chief, arrd subversive of constitutional goverument, to 

17 the prejudi(‘,e of the (‘.arise of law and justice and to the 

18 marrifest injury of the people of the United States. Where- 

19 fore, President George W. Bush, by such conduct, is guilty 

20 of arr impeachable offerrse warranting r-enioval fr'oni office. 
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1 Aetic^lb X\T:ir— T oetttre: Sb(^retly At:th()kizik(}, 

2 AND Encouraging the Use of Toetuke Against 

3 Captives in A_eghanistan, Iraq, and Other 

4 Places, as a 3Iatter of Official Polica’ 

5 In Ins eondnet while President of the United States, 

6 George W. Bush, in violation of his constitutional oath to 

7 faithfully execute the office of President of the United 

8 States and, to the best of his ability, preserve, protect, 

9 and defend the Constitution of the United States, and in 

10 violation of his constitutional duty inidei' article IT, section 

11 3 of the Constitution “to take care that th(‘ laws be faith- 

12 fully executed”, has both personally and acting through 

13 his agents and subordinates, together with the Vice Presi- 

14 dent, violated United States and International Law and 

15 the U.S. Constitution by secretly authorizing and encour- 

16 aging the use of torture against captives in Afghanistan, 

17 Iraij in connection with the so-(‘alled ‘Avar” on terror. 

18 In violation of the Constitution, U.S. law, the Geneva 

19 Conventions (to which the U.S. is a signator^O, and in aIo- 

20 lation of basic human lights, torture has been authorized 

21 by the President and liis administration as official policy. 

22 Water-boarding, beatings, faked executions, confinement 

23 in extreme cold oi' extreme heat, prolonged enforcement 

24 of painful stress positions, sleep deprivation, sexual humil- 

25 iation, and the defiling of religious articles have been prac- 


HRES 1258 IH 



352 


80 

1 tkied and ex]:)()sed as routine at (Tuantananio, at Al)u 

2 (Itiraib Prison and other LI.S. detention sites in Iraq, and 

3 at Bagram Air Base in Afghanistan. The president, be- 

4 sides bearing i-esponsibility foi' authorizing the use of toi- 

5 turn, also as Commander in Chief, bears ultimate rcspon- 

6 sibiliC^ for the failure to halt these practices and to punish 

7 those responsible once they were exposed. 

8 The administration has sought to claim the abuse of 

9 captives is not torture, by redefining torture. An August 

10 1, 2002, memoratidiini from the Administration’s Office 

11 of Legal Counsel Jay S. Byl)ee addressed to Wliite House 

12 Counsel iClberto R. Gonzales concluded that to constitute 

13 torture, any pain inflicted must be akin to that accom- 

14 panjdng “serious phj'sical injiiiy, sucih as organ failure, 

15 impairment of bodily function, or even death.” The memo- 

16 randum went on to state that even should an act con- 

17 stitute toifure under that mininial definition, it might still 

18 be permissible if applied to “inteiTOgations undertaken 

19 pursuant to the President’s Commander-in-Chief powers.” 

20 The memorandum further asserted that “rreeessity or self- 

21 dcfcirse could provide justifications that would eliminate 

22 any crtmirral liability.” 

23 This effort to r-edefirre torture by callirrg certairr pr-ac- 

24 ticcs simply' “enhanced interrogation techniques” flics in 

25 the face of the Third Geneva Cotrvention Relating to the 
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1 Treatment of Prisoners of War, whieli states that “No 

2 ])hysieal or mental torture, nor any other form of eoercion, 

3 may be inflicted on prisoners of war to secure from them 

4 information of any kind whatever. Piisoners of war who 

5 refuse to answer may not be threatened, insulted, or ex- 

6 posed to any unpleasant or disadvantageous treatment of 

7 any kind.” 

8 Torture is further prohibited bj- the Universal I)ee- 

9 laration of Human Rights, the paramount inteniational 

10 human rights statement adopted unanimously by the 

11 TJnittal Nations (hmeral Assembly, inchiding th(! IJnihsd 

12 States, in 1948. Torture and other cmel, inhuman or de- 

13 grading treatment or punishment is also prohibited by 

14 international treaties ratified by the United States: the 

15 International Covenant on Ciril and Political Rights 

16 (ICCPR) and the Convention Against Torture and Other 

17 Cruel Inhuman or Degrading Treatment or Punishment 

18 (CAT). 

19 '\^TLen the Congress, in the Defense Authorization Act 

20 of 2006, overwhelmingly passed a measure banning toi'- 

21 ture and sent it to the President’s desk for signature, the 

22 President, who together with his vice president, had 

23 fought hard to block passage of the amendment, signed 

24 it, but then quietly appended a sigtiing statement in which 
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1 he pointedly assertxsd that as Commander in Chief, he was 

2 not bound to obey its strietures. 

3 The administration's encouragement of and failure to 

4 pieveut torture of Ameiican captives in the wars in Iraq 

5 and Afghanistan, and in the battle against terrorism, has 

6 undermined the rule of law in the U.S. and in the U.S. 

7 inilitaiy, and has seriously damaged both the effort to 

8 combat global terrorism, and more broadly, America's 

9 image abroad. In his effort to hide torture by U.S. militaiy 

10 forces and the CIA, the president has defied Congi-ess and 

11 has lied to the Arnerit^an people, repeatedly daiming that 

12 the U.S. “does not torture”. 

13 In all of these actions and decisions in violation of 

14 U.S. and International law. President George W. Bush 

15 has acted in a manner contrary to his timst as President 

16 and Commander in Chief, and subversive of constitutional 

17 government, to the prejudice of tlie cause of law and jus- 

18 tice and to the manifest iirjuiy of the people of the United 

19 States. Wlrerefore, President George W. Bush, by such 

20 conduct, is guilty of an impeachable offense warranting 

21 removal from office. 
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1 Aetic^lb XrX— R endition; Kidnapping People and 

2 Taking Them Against Their Will to “Black 

3 Sites” Located in Other Nations, Including 

4 Nations Knomdi To Practice Torture 

5 In Ins eondnet while President of the United States, 

6 George W. Bush, in violation of his constitutional oath to 

7 faithfully execute the office of President of the United 

8 States and, to the best of his ability, preserve, protect, 

9 and defend the Constitution of the ITnited States, and in 

10 violation of his constitutional duty undei' article IT, section 

11 3 of the Constitution “to take care that th(‘ laws be faith- 

12 fully executed”, has both personally and acting through 

13 his agents and subordinates, together with the Vice Presi- 

14 dent, violated United States and International Law and 

15 the L'.S. Constitution by kidnapping people and 

16 renditioning them to “black sites” located in other na- 

17 tioiis, including nations kiiovii to praetkie torture. 

1 8 The president has publicly admitted that since the 9/ 

19 11 attacks in 2001, the L'.S. has been kidnapping and 

20 traiispoi'ting against the will of the subject (renditioning) 

21 in its so-called “war” on terror — even people captured by 

22 LT.S. personnel in friendly nations like Sweden, Germany, 

23 Macedonia and Italy — and ferrying them to places like 

24 Bagram Airbase iti Afghanistan, and to prisons operated 

25 in Eastern European countries, African countries and 
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1 Middle Eastern (countries wdiere seciiirity fon'es are known 

2 to practieo torture. 

3 These people are captured and held indefinitely, ndtli- 

4 out any charges being filed, and are held without being 

5 identified to the Red Cross, or to their families. Many arc 

6 clearly innocent, and several cases, including one in Can- 

7 ada and one in Germany, have demonstrably been shown 

8 subsequently to have been in error, because of a similarity 

9 of names or because of misinformation provided to U.S. 

10 authorities. 

11 Su(‘ti a policy is in clear rtolatioii of Ti.S. and Iiiter- 

12 national Law, and has placed the United States in the 

13 position of a pariah state. The CLi has no law enforce- 

14 rnent authority, and (iannot legally' arrest or detain any- 

15 one. The progi’am of “extraordinaiy rendition” authorized 

16 by the president is the substantial equivalent of the poli- 

17 (des of “disappearing” people, practitces widely practicied 

18 and universally' condemned in the militaiy dictatorships of 

19 Latin America during the late 20th Centuiy. 

20 The administi'ation has claimed that prior adminis- 

21 trations have practiced extraordinary rendition, but, while 

22 this is technically tme, earlier renditions were used only 

23 to capture people with outstanding arrest wawants or con- 

24 rictions who were outside in order to deliver them to stand 

25 trial or sene their sentences in the LT.S. The president 
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1 has refused to divulge how manj^ people have been siibjeet 

2 to extraordinary rendition sineo Soptembor, 2001 . It is 

3 possible that some have died in captmty. As one U.S. offi- 

4 cial has stated off the recoi'd, regarding' the program, some 

5 of those who were renditioned were later delivered to 

6 Guantanamo, while others were sent there directly. An ex- 

7 ample of this is the case of six Algerian Bosnians who, 

8 immediately after being cleared by the Supreme Court of 

9 Bosnia HerzegoAna in Januarj^ 2002 of allegedly plotting 

10 to attack the L'.S. and U.K. embassies, wei-e captured, 

11 bound and gagged by Tl.S. spetdal forc-es and nmditioned 

12 to Guantanamo. 

13 In perhaps the most egregious proven case of ren- 

14 dition, Maher Arar, a Canadian (dtizeii born in Syria, was 

15 picked up in September 2002 while transiting through 

16 New York’s JFK ainsort on his way home to Canada. Im- 

17 migration and FBI officiials detained and interrogated him 

18 for nearly two weeks, illegally denying him his rights to 

19 access counsel, the Canadian consulate, and the courts. 

20 Executive branch officials asked him if he would voluuteei' 

21 to go to S^ria, where ho hadn’t boon in 15 years, and 

22 Maher refused. 

23 Maher was put on a private jet plane operated by the 

24 CIA and sent to Jordan, where he was beaten for 8 hours, 

25 and then delivered to Syria, w'here he was beaten and in- 
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1 terrogHted for 18 hom's a day for a (iouplo of weeks. He 

2 was whipped on his baek and hands \\nth a 2 inch thick 

3 electric cable and asked questions similar to those he had 

4 been asked in the United States. Foi- over ten months 

5 Maher was held in an underground gi'a,vo-like cell — 3 X 

6 6x7 feet — ^^vhich w^as damp and cold, and in which the 

7 only light came in through a hole in the ceiliiig. After a 

8 jrear of this, Maher was released vrithout any charges. He 

9 is now back home in Canada with his family. Upon his 

10 release, the Syrian Government announced he had no links 

11 to al Qaeda, and the Canadian (Tovernnient has also said 

12 the^ve found no links to al Qaeda. The Canadian Govein- 

13 ment launched a Commission of Inquiry' into the Actions 

14 of (Canadian Officials in Relation to Maher Arar, to inves- 

15 tigate the role of Canadian officials, but the Bush Admin- 

16 istration has refused to cooperate with the Inquiry. 

17 Hundreds of flights of (.ILk-chartered planes have 

18 been documented as having passed through European 

19 countiaes on extraordinary rendition missions like that in- 

20 volving Maher Ar-ar, but the adiirirtistratiou refuses to 

21 state how marry people have been subjects of this illegal 

22 progr-am. 

23 The same U.S. laws prohibiting aidirrg arrd abetting 

24 torture also prohibit sending someone to a country where 

25 there is a substarrtial likelihood they may be tortured. Ar-- 
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1 tide 3 of CAT prohibits for(‘,ed return \diere there is a 

2 “substantial likelihood” that an iudiddual “may be in 

3 danger of’ torture, and has been implemented by Federal 

4 statute. Article 7 of the ICCPR prohibits return to couri- 

5 tn^ of origin whore indirtduals may bo “at risk” of either 

6 torture or cruel, inhuman or degi'ading treatment. 

7 Under intei-national Human Rights law, transferring 

8 a ROW to any nation where he or she is likely to be tor- 

9 tured or inhumanely treated violates article 12 of the 

10 Third Geneva Convention, and ti’ausferring any civilian 

11 who is a protechsl pemson under the Fourth Geneva Con- 

12 vention is a grave breach and a crtininal act. 

13 In situations of armed conflict, both international 

14 hunian rights law and tuunanitarian law apply. A person 

15 captured in the zone of niilitaiy hostilities “must have 

16 some status under international law; he is either a pris- 

17 oner of war and, as such, (‘.overed by the Third Coiiven- 

18 tion, [or] a Chilian covered by the Fourth Conven- 

19 tion. . . . There is no intermediate status; nobody in 

20 enemy ha^ids can be outside the law.” Although the state 

21 is obligated to repatriate prisoners of war as soon as hos- 

22 tilities cease, the ICRC’s commentaiy on the 1949 Con- 

23 ventions states that prisoners slioidd not be repatriated 

24 where there arc serious reasons for fearing that repa- 

25 triating the individual would be contraiy to general prin- 
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1 (dples of established international law for the protection 

2 of human beings. Thus, all of the Gnantanamo detainees 

3 as well as renditioned captives are protected by inter- 

4 national human rights protections and humanitarian law. 

5 By his actions as outlined above, the President has 

6 abused his power, broken the law', deceived the ^Vmerican 

7 people, and placed American militaiy personnel, and in- 

8 deed all Americans — especially those who may travel or 

9 live abroad — at risk of similar treatment. Furthermore, in 

10 the eyes of the rest of the world, the President has made 

11 tlicr TJ.S., once a model of respect for human lights and 

12 respect for the rale of law, into a state where international 

13 law is neither respected nor upheld. 

14 In all of these actions and decisions in Gelation of 

15 United States and International law'. President George W. 

16 Bush has acted in a manner contrary^ to his trast as Presi- 

17 dent and Commander in Cluef, and subversive of (‘onstitii- 

18 tional government, to the prejudice of the cause of law 

19 and justice and to the manifest injury of the people of 

20 the United States. Wlierefore, President George W. Bush, 

21 by such conduct, is guilty of an impeachable offense war- 

22 ranting removal from office. 

23 Abticle XX — Imprisoning Children 

24 In his conduct while President of the United States, 

25 George W. Bush, in violation of his constitutional oath to 
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1 faithfully execiiite the offi(;e of President of the United 

2 States a,nd, to the best of his ability, preserve, protect, 

3 and defend the Constitution of the United States, and in 

4 violation of his constitutional duty undei' article II, section 

5 11 of the Constitntion ‘‘to take care that the laws bo faith- 

6 fully executed”, has both personally and acting through 

7 his agents and subordinates, authorized or permitted the 

8 arrest and detention of at least 2,500 children under the 

9 age of 18 as “enemy combatants” in Iraq, Afghanistan, 

10 and at Guantanamo Bay Naval Station in violation of the 

11 Fourth Geneva Oonvnmtion relating to the treatment of 

12 “protected persons” and the Optional Protocol to the Ge- 

13 neva Convention on the Rights of the Child on the Involve- 

14 ment of ChOdren in Aimied Conflict, signed ly the TJ.S. 

15 in 2002. To wit: 

16 In May 2008, the U.S. Government reported to the 

17 United Nations that it has been holchng upwards of 2,500 

18 clhldren under the age of 18 as “enemy combatants” at 

19 detention centers in Iraq, Afghanistan and at Guanta- 

20 iiamo Bay (whei-e there was a special center. Camp Igua- 

21 iia, established just for holding children). The length of 

22 these detentions has frequently exceeded a year, and in 

23 some cases has stretched to five yeai's. Some of these de- 

24 tainees have reached adulthood in detention and arc now 
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1 not being reported as eiiild detainees i)e(!anse tliey are no 

2 longer ehildron. 

3 In addition to detaining children as “enemy eombat- 

4 ants"’, it has been widely lepoited in media reports that 

5 the li.S. militaiy in Iraq has, based npon Pentagon rules 

6 of engagement, been treating boys as y’oung as 14 years 

7 of age as “potential combatants”, subject to ari-est and 

8 even to being killed. In Palinjah, in the days ahead of the 

9 November 2004 all-out assault. Marines ringing the city 

10 were reported to be turning back into the city men and 

11 boy^s “of (ioinbat age” who were trying to fkai th(; imptnid- 

12 ing scene of battle — an act which in itself is a violation 

13 of the Geneva Conventions, vliich require combatants to 

14 permit anyone, (iornbatants as well as (dvilians, to sur- 

15 render, and to leav^e the scene of battle. 

16 Under the Fourth Genev'a Convention, to which the 

17 United States has been a signatory^ sim^e 1949, diildren 

18 under the age of 15 captured in conflicts, even if they have 

19 been fighting, are to be considered rtctinis, not prisoners. 

20 In 2002, the United States signed the Optional Pi'otocol 

21 to the Geneva Convention on the Eights of the Child on 

22 the Involvement of children in Armed Conflict, which 

23 raised this age foi' this category of “protected person” to 

24 under 18. 
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1 The (iontiniKMl detention of siieli ehildren, some as 

2 young- o,s It), by the U.S. military is a, enoiation of both 

3 convention and protocol, and as such constitutes a war 

4 crime for which the President, as Commander in Chief, 

5 boars full responsibility. 

6 In all of these actions and decisions. President 

7 Geor-g'e W. Bush has acted in a maimer contrary to his 

8 trust as President and Commander in Chief, and subvei'- 

9 sive of constitutional government, to the pi-ejudice of the 

10 cause of law and justice and to the manifest injury of the 

11 people of the United States. Wherefore, President George 

12 W. Bush, by such conduct, is guilty of an impeachable 

13 offense warranting removal from office. 

14 ABTKtLE XXI — Misleading Congress and the Aaier- 

15 iCAN People About Threats From Iran, and 

16 Supporting Terrorist Organizations Within 

17 IitAN, With the Goal of Oa'erthro’whng the 

18 Iranian GoAiEENiiENT 

19 In his conduct while President of the United States, 

20 George W. Bush, irr violatioir of his corrstitutiorral oath to 

21 faithfidly execute the office of President of the United 

22 States arrd, to the best of his ability, preserve, protect, 

23 arrd defend the Constitutiorr of the United States, and irr 

24 Golation of his constitutional duty to take care that the 

25 laws be faithfully executed, has both persorrally and acting 
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1 through his agents and sutjordinates misled the Congress 

2 and the citizens of the United States about a threat of 

3 nuclear attack from the nation of Iran. 

4 The National Intelligence Estimate leleased to Cori- 

5 gross and the public on December 4, 2007, which con- 

6 firmed that the government of the nation of Iran had 

7 ceased any efforts to develop nucleai' weapons, was coni- 

8 pleted in 2006. Yet, the president and his aides continued 

9 to suggest during 2007 that such a nuclear threat was 

10 developing and might already exist. National Security Ad- 

11 rtser Steplnm Hadley stated at the time the National In- 

12 telligence Estimate regarding Iran was released that the 

13 president had been briefed on its findings “in the last few 

14 months”. Hadley’s statement establishes a timeline that 

15 shows the president knowingly sought to deceive Congress 

16 and the American people about a nuclear threat that did 

17 not exist. 

18 Hadley has stated that the president “was basically 

19 told: stand down” and, yet, the president and Ins aides 

20 continued to make false claims about the prospect that 

21 Iran was trvnng to “build a nuclear weapon” that could 

22 lead to “World War III”. 

23 This evidence establishes that the president actively 

24 engaged in and had full knowledge of a campaign by his 

25 administration to make a false “case” for an attack on 
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1 Iran, thus warping the national se(‘urity debate at a erit- 

2 ieal jnueturc and eroatiug the prospect of an illegal and 

3 uniiecessaiy attack on a sovereign nation. 

4 Even after the National Intelligence Estimate was re- 

5 leased to Congress and the American peoytle, the president 

6 stated that he did not believe amhhing had changed and 

7 suggested that he and members of his administi-ation 

8 would continue to argue that Iran should be seen as posing 

9 a threat to the United States. He did this despite the fact 

10 that United States intelligence agencies had cleaily and 

1 1 officially stati'd that this was not the case. 

12 EUdence suggests that the Bush Administration’s at- 

13 tempts to portray Iran as a threat are part of a broader 

14 U.S. policy toward Iran. On September 30, 2001, then- 

15 Secretaiy of Defense Donald Rumsfeld established an offi- 

16 cial militaiy objective of overtuniing the regime in Iran, 

17 as well as those in Iracp Sjria, and four other (‘.onntries 

18 in the Middle East, according to a document quoted in 

19 then-Undersecretaiy of Defense for Policy Douglas Feith’s 

20 book, ‘'War and Decision”. 

21 General Wesley Clark, reports in his book ‘‘Winning 

22 Modern Wars” being’ told by a friend in the Pentagon in 

23 November 2001 that the list of governments that Rums- 

24 fold and Dc]Kity Secretaiy of Defense Paul Wolfowitz 

25 planned to overthrow included Iraq, Iran, Syria, Libya, 
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1 Sudiin, and Somalia. (Hark writes that the list also in- 

2 eluded Lebanon. 

3 Journalist Gareth Porter reported in May 2008 ask- 

4 irig Peitli at a public event which of the six regimes on 

5 the (Hark list were included in the Rumsfeld paper, to 

6 which Peith replied “All of them”. 

7 Rumsfeld’s aides also drafted a second version of the 

8 paper, as instructions to all militarj^ commanders in the 

9 development of “campaign plans against terrorism”. The 

10 paper called for military commanders to assist other- gov- 

11 eminent agencies “as directed” to “encourage populations 

12 dominated by terrorist organizations or their supporters 

13 to ovei-throw' that domination”. 

14 In January 2005, Seymour Ilersti repoihed in the 

15 New' Yorker Magazine that the Bush Administration had 

16 been conducting secret reconnaissance missions inside 

17 Iran at least since the summer of 2004. 

18 In June 2005 former United Nations weapons inspec- 

19 tor Scott Ritter reported that United States security 

20 forces had been sending members of the Mujahedeen-e 

21 Klialq (iVlEK) into Iranian tcrritoiy. The MEIv has been 

22 designated a ten-orist organization by the Uiuted States, 

23 the European Union, Canada, Iraq, and Iran. Ritter re- 

24 ported that the United States Central Intelligence Agency 
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1 (CIA) had used The MEK to (‘arrj^ out remote bombings 

2 in Iran. 

3 In April 2006, Hersli reported in the New Yorker 

4 Magazine that U.S. combat troops had entei-ed and were 

5 operating in Iran, whore they were working with minority 

6 groups including the Azeris, Baluchis, and Kurds. 

7 Also in April 2006, Larisa Mexandrovna repoited on 

8 Raw StoTy that the U.S. Department of Defense (D(.)D) 

9 was working evath and training the MEK, or former mem- 

10 bers of the MEK, sending them to commit acts of violence 

11 in southern Iran in areas where recent atta(‘ks had left 

12 many dead. Raw Story reported that the Pentagon had 

13 adopted the policy of supporting MEK shortly after the 

14 200,3 invasion of Iracp and in response to the influencie 

15 of Vice President Richard B. Cheney’s office. Raw Story 

16 subsequently reported that no Presidential finding, and no 

17 Congi’essional oversight, existed on MEK operations. 

18 In March 2007, Ilersh reported in the New Yorker 

19 Magazine that the Bush administration was attempting to 

20 stem the growth of Sliiite influence in the Middle East 

21 (specifically the Iranian Govcrimicnt and Hezbollah in 

22 Lebanon) by funding rtolent Sumii organizations, without 

23 any Congi'essional authorization or oversight. Hersh said 

24 funds had been given to “three Suntii jihadist groups . . . 

25 comiected to al Qaeda” that “want to take on Hezbollah”. 
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1 In April 2008, the Los Angeles Times reported that 

2 eontlicts with insurgent groups along Iran's borders wore 

3 understood by the Iranian Govemment as a proxy war 

4 with the United States and were leadiiig Iran to support 

5 its allies against the United States oeenpation force in 

6 Iraq. Among the groups the U.S. DOD is supporting, ac- 

7 cording to this report, is the Party for Free Life in 

8 Kurdistan, knowm by its Kurdish acronym, PEJAK. The 

9 United States has prortded “foodstuffs, economic assist- 

10 ance, medical supplies, and Russian military equipment, 

11 some of it tunneled through nonprofit groups”. 

12 In May 2008, iVndrew Cockbum reported on Counter 

13 Punch that President Bush, six weeks earlier had signed 

14 a sei'ret finding authorizing a (invert offensive against the 

15 Iranian regime. President Bush’s secret directive covers 

16 actions across an area stretching from Lebanon to Af- 

17 ghanistan, and purjjorts to sanction actions up to and in- 

18 eluding the funding of (mganizations like the MEK and 

19 the assassination of public officials. 

20 All of these actions by the President and his agents 

21 and subordinates cxliibit a disregard for the truth and a 

22 recklessness with regard to national security, nuclear pro- 

23 liferation and the global role of the United States military 

24 that is not merely unacceptable but daTigerous in a com- 

25 mander in chief. 
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1 In all of these actions and de(dsions, Presidc'nt 

2 (Icorgc W. Hush has aeted in a manner contrary to his 

3 trust as President and Commander in Chief, and subver- 

4 sive of constitutional government, to the prejudice of the 

5 cause of law and justice and to the manifest injnr\' of the 

6 people of the United States. Wherefore, President George 

7 W. Bush, hy such conduct, is guilty of an impeachable 

8 offense warranting removal from office. 

9 AiiTiCLB XXII — Ckbating Sbckbt Laws 

10 In his conduct while President of the United States, 

11 George W. Bush, in violation of his constitutional oath to 

12 faithfully execute the office of President of the Plnited 

13 States and, to the best of his ability, preseive, protect, 

14 and defend the Constitution of the United States, and in 

15 violation of his constitutional duty under article II, section 

16 3 of the Constitution “to take care that the laws be faith- 

17 fully exec'uted”, has both personally and a(!ting through 

18 his agents and subordinates, together with the Vice Presi- 

19 dent, established a body of secret laws through the 

20 issuance of legal opinions by the Department of Justice’s 

21 Office of Legal Counsel (OLC). 

22 The OLC’s March 14, 2003, inteiTogation memo- 

23 raudum (“Yoo Memorandum”! was declassified years 

24 after it served as law for the executive branch. On April 

25 29, 2008, House Judiciaiy Committee Chairman John 
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1 Conyers and Siibe.oiiimittee on tlie Constitution, Ci\il 

2 Rights and (in-il Liberties Chairman rierrold Nadler wrote 

3 in a letter to Attorney General Michael Mukasey: 

4 ‘‘It appears to us that there was never any legitimate 

5 basis for the purely legal anal;v'sis contained in this doen- 

6 ment to be classified in the first place. The Yoo Memo- 

7 raudinn does not describe sources and methods of intel- 

8 ligenee gathering, or any specific facts regarding any in- 

9 teiTOgation activities. Instead, it consists almost entirely 

10 of the Department’s legal views, which are not properly 

11 kept seca’et from Congress and the Anieri(-an people. J. 

12 William Leonard, the Director of the National Archive’s 

13 Office of Information Security Oversight Office, and a top 

14 expert in tliis field (!onc,urs, (iomrnenting that ‘[t]he docai- 

15 ment in question is purely a legal analysis’ that contains 

16 ‘nothing wiiich would justify classification’. In addition, 

17 the Yhx) Memorandum suggests an extraordinaiy breadth 

18 and aggressiveness of OLC’s secret legal opinion-making. 

19 Much attention has rightly been given to the statement 

20 in footnote 10 in the Mai'cli 14, 2003, memorandum that, 

21 in an October 23, 2001, opinion, OLC concluded ‘that the 

22 Fourth Amendment had no application to domestic mili- 

23 taiy operations’. As you know, we have requested a copy 

24 of that memorandum oti no less than four prior occasions 
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1 and we (iontinne to demand a(‘,(‘ess to this important doen- 

2 ment. 

3 “In addition to this opinion, however, the Yoo Memo- 

4 raudinn i-efei-ences at least 10 other OLC opinions on 

5 weighty matters of great interest to the American people 

6 that also do not appear to have been released. These ap- 

7 pear to covei' matters such as the power of Congress to 

8 regulate the conduct of militant commissions, legal con- 

9 straints on the ‘militaiy detention of United States citi- 

10 zeiis’, legal rules applicable to the boai-ding and searehiiig 

11 foreign ships, the President’s autlioritj' to render TJ.S. de- 

12 tainees to the custody of foreign governments, and the 

13 President’s authority to breach or suspend U.S. treaty ob- 

14 ligations. Furthermore, it has been more than five years 

15 since the Yoo Memorandum was authored, raising the 

16 question how many other such memoranda and letters 

17 have been secretly authored and utilized by the Adminis- 

18 tration. 

19 “Indeed, a recent court filing by the Department in 

20 FOLA litigation involving the Central Intelligence Agency 

21 identifies 8 additional secret OLC opinions, dating from 

22 August 6, 2004, to Febraaiy 18, 2007. Given that these 

23 reflect only OLC memoranda identified in the files of the 

24 CIA, and based on the sampling procedures under which 

25 that listing was generated, it appears that these represent 
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1 only a small portion of the seciret OL(l memoranda gen- 

2 crated during this time, with the tmc number almost eor- 

3 tainly much higher.”. 

4 Senator Russ Peitigold, in a statement during' an 

5 April .‘10, 2008, Senate hearing stated: 

6 “It is a basic tenet of democracy that the people have 

7 a I'ight to know the law. In keeping' with this principle, 

8 the laws passed bj^ Congress and the ease law of our courts 

9 have historicallj^ been matters of public record. And when 

1 0 it became apparent in the middle of the 20th centuiy that 

11 federal agenrtes were increasingljr (‘reating a body of non- 

12 public administrative law, Congress passed several stat- 

13 utes requiring this law to be made public, for the express 

14 purpose of preventing a regime of ‘secret law! That pur- 

15 pose today is being thwarted. Congi-essional enactments 

16 and agency regulations are for the most part still public. 

17 But the law that applies in this country^ is determined not 

1 8 only by statutes and regulations, but also by the control- 

19 ling interpretations of courts and, in some cases, the exec- 

20 utive br'anch. Moi'e and more, this body of executive and 

21 judicial law is being kept secret from the public, and too 

22 often from Congi'ess as well. . . . 

23 “A legal interpr'etafion by the Justice Department’s 

24 Office of Legal Counsel . . . binds the entire executive 

25 branch, just like a regulation or the luiiing of a court. In 


HRES 1258 IH 



373 


101 

1 the words of former OL(^ head rla(ik Goldsmith, ‘These 

2 cxeeutivo braiioh precedents are “law” for the executive 

3 branch 1 The Yoo memorandum was, for a nine-month pe- 

4 riod iii 2003 until it was withdrawn by Mr. Goldsmith, 

5 the law that this Administration followed when it came 

6 to matters of torture, rind of course, that law was essen- 

7 tially a declaration that few if any laws applied. . . . 

8 “Another body of secret law is the controlling inter- 

9 pretations of the Foreign Intelligence Surveillance Act 

10 that are issued by the Foreign Litelligence Suiveillauce 

11 Court,. FISA, of course, is the law that governs the Gov- 

12 emment’s ability in intelligence investigations to conduct 

13 wiretaps and search the homes of people in the United 

14 States. Under that statute, the FISA Court, is directed 

15 to evaluate wiretap and search warrant applications and 

16 decide whether the standard for issuing a wainant has 

17 been met — a largely factual evaluation that is pi-operly 

18 done behind closed doors. But with the evolution of tech- 

19 nology and with this Administration’s efforts to get the 

20 Court’s blessing foi' its illegal wiretapping activities, we 

21 HOW' know that the Court’s role is broader, and that it 

22 is veiy much engaged in substantive interpretations of the 

23 governing' statute. These interpretations are as much a 

24 part of this country's suTvcillancc law as the statute itself. 

25 Without access to them, it is impossible for Congiess or 


HRES 1258 IH 



374 


102 

1 the pTil:)]i(‘ to have an informed debate on matters that 

2 deeply affect the privacy and eivil liberties of all 

3 Americans . . . 

4 “The Administration’s shroud of secrecy extends to 

5 agency ndcs and exeentive pronouncenicnts, such as Kxec- 

6 ntive Orders, that cany the force of law. Through the dili- 

7 gent efforts of my colleague Senator lATiitehouse, we have 

8 learned that OTjC has taken the position that a President 

9 can ‘waive’ or ‘modify’ a published Executive Order with- 

10 out any notice to the public or' Corrgress — simply by not 

11 folk wing it.”. 

12 In all of these actions and decisions, President 

13 George W. Bush has acted in a manner contrary to his 

14 tmst as President and Comrrrander in Chief, and subver- 

15 sive of constitutional govermrnent, to the prejudice of the 

16 cause of law and justice arrd to the manifest injury of the 

17 people of the United States. Wlrerefore, President George 

18 W. Bush, by such conduct, is guilty of an impeachable 

19 offerrse warrantiirg removal from office. 

20 In all of these actiorrs and declslorrs, Preslderrt 

21 George W. Bush has acted in a manner contrary to his 

22 trust as President, and subversive of constitutional gov- 

23 errmierrt, to the prejudice of the cause of law arrd justice 

24 and to the manifest injury of the people of the United 

25 States. Wlrerefore, Presiderrt George W. Bush, by such 
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1 (iondiK't. is guilty of an impeachable offense warranting 

2 rornovnl from office. 

3 AbticijK XXllI — Violation of the Posse Co.vutatus 

4 Act 

5 In his eondnet while President of the United States, 

6 George W. Bush, in violation of his constitutional oath to 

7 faithfully execute the office of President of the United 

8 States and, to the best of his ability, preserve, protect, 

9 and defend the Constitution of the ITnited States, and in 

10 violation of his constitutional duty undei' article IT, section 

11 3 of the Constitution “to take care that th(‘ laws be faith- 

12 fully executed”, has both personally and acting through 

13 his agents and subordinates, repeatedly and illegally estab- 

14 lished progTams to appropriate the power of the inilitaiy 

15 for use in law enforcement. Specifically, he has con- 

16 travened U.S.C. title 18, section 1385, originally enacted 

17 in 1878, subse(.tnently amended as “Use of Army and Air 

18 Force as Posse Comitatus” and commonly knovni as the 

19 Posse Comitatus Act. 

20 The Act states: 

21 “WAoever, except in cases and under circumstances 

22 expressly authorized by the Constitution or Act of Con- 

23 gi-ess, willfidly uses any part of the Aniiy or the Air Force 

24 as a posse comitatus or othciTvisc to execute the laws shall 
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1 be fined under this title or imprisoned not more than two 

2 years, or both.”. 

3 The Posse Coniitatus Act is designed to prevent the 

4 inilitaiy from becoming a national police force. 

5 The Declaration of Independence states as a specific 

6 grievance against the British that the King had “kept 

7 among us, in times of peace, Standing' Armies without the 

8 consent of our legislatures,” had “affected to render the 

9 Military independent of and superior to the cHil power,” 

10 and had “quartei-[ed] large bodies of armed troops among 

11 us . . . prott'cting them, by a mock trial, from punishment 

12 for any murders which they should commit on the inhab- 

13 itants of these States”. 

14 Despite the Posse (lomitatus Aid's intent, and in con- 

15 travention of the law. President Bush — 

16 (1) has used militarj- forces for law enforcement 

17 purposes on TI.S. border patrol; 

18 (2) has established a program to use military 

19 personnel for suiveillance and information on ciimi- 

20 nal activities; 

21 (3) is using militarj' espionage equipment to 

22 collect intelligence information for law enforeement 

23 use on civilians within the United States; and 
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1 (4) employs a (live duty militaiy personnel in 

2 surv^oil lance agencies, including the Central Intel- 

3 ligenee Agency (CIA). 

4 In June 2006, President Bush ordered Natioiial 

5 (Inard troops deployed to the border shared by Mexico 

6 with Ai’izona, Texas, and California. This deployment, 

7 which by 2007 reached a maximum of 6,000 troops, had 

8 orders to “condnct surveillance and operate detection 

9 equipment, work with border entiy identification teams, 

10 analyze information, assist with communieations and give 

11 administrative support to the Bord(!r Patrol” and con- 

12 cerned “. . . providing intelligence . . . inspecting cargo, 

13 and conducting surv'eillanee”. 

14 The Air Pon'e’s ‘‘Eagle Eyes” program en(‘ourages 

15 Air Force militaiy staff to gather evidence on American 

16 citizens. Eagle Eyes instincts Air Force personnel to en- 

17 gage in smweillamie a,n<l then advises them to ‘‘alert local 

18 authorities”, asking militarv’ staff to suiweil and gather 

19 evidence on public citizens. This contravenes DoD Direc- 

20 live 5525.5 “SUBJECT: DoD Cooperation with Civilian 

21 Law Enforcement” which limits such activities. 

22 President Bush has implemented a program to use 

23 imagery from imlitaiy satellites for domestic law enforce- 

24 ment through the National Applications Office. 
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1 President Bnsli has assigned nnmerons active duty 

2 military personnel to ci^iilian institutions sneh as the (JIA 

3 and the Department of Homeland Security, both of which 

4 have responsibilities for law enforcement and intelligence. 

5 In addition, on May 9, 2007, President Bush released 

6 “National Security Presidential Directive/NSPD 51”, 

7 which effectively gives the pi'esident unchecked power to 

8 control the entire government and to define that govern- 

9 ment in time of an emergency, as well as the power to 

10 deteimine whether there is an emergency. The document 

11 also (contains “dassified Continuity rVnnexes”. In July 

12 2007, and again in August 2007, Rep. Peter DeFazio, a 

13 senior member of the House Homeland Security Com- 

14 mittee, sought access to the classified annexes. DePazio 

15 and other leaders of the Homeland Security Committee, 

16 including Chairman Bennie Thompson, have been denied 

17 a review of the Continuity of (lovemnient classified an- 

18 nexes. 

19 In all of these actions and decisions. President 

20 George W. Bush has acted in a manner contrary to his 

21 trust as President and Commander in Chief, and subvcr- 

22 sive of constitutional government, to the prejudice of the 

23 cause of law and justice and to the manifest injury of the 

24 people of the United States. Wherefore, President George 
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1 W. Bush, by sudi (roudiuit, is guilty of an impeadiable 

2 offense warranting’ removal from office. 

3 Akticle XXIV — Spying on Ambkican Citizens, 

4 Without a Court -OR nEEEn Warraxt, in Viola- 

5 TTON ou the Law and the I'ourth Amendment 

6 In his conduct while President of the United States, 

7 Geoi’g'e W. Bush, in violation of his constitutional oath to 

8 faithfully execute the office of President of the United 

9 States and, to the best of his ability, preseiwe, protect, 

10 and defend the Constitution of the United States, and in 

11 Uolation of his constitutional duty under article II, section 

12 3 of the Constitution “to take care that the laws be faith- 

13 fully executed”, has both personally and acting through 

14 his agents and subordinates, knmringly violated the 

15 Fourth Amendment to the Constitution and the Foreign 

16 Intelligence Seitice Act of 1978 (FISA) bj’ authorizing 

17 warrantless electronic surveillance of Ainerii'an citizens to 

18 wit: 

19 (1) The President was aware of the FISA Law 

20 I’equiriug a court order for any wiretap as evidenced 

21 by the following: 

22 (A) “Now, by the way, any time you hear 

23 the United States Govei’iiment talking about 

24 wiretap, it requires — a wiretap requires a court 

25 order. Nothing has changed, by the way. 'WTien 
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1 we’re talking about ehaKing' down terrorists, 

2 we’re talking about getting a eonrt, order before 

3 we do so.” Wliite House Press conference on 

4 April 20, 2004. [Wlilte House Trausciipt] 

5 (11) “Law enforcement officers need a Fed- 

6 eral judge’s permission to wiretap a foreign ter- 

7 rorist’s phone, oi' to track his calls, oi' to search 

8 his property. Officers must meet strict stand- 

9 ards to use any of the tools we’re talking 

10 about.” President Bush’s speech in Baltimore, 

11 Maiyland, on July 20th, 2005. [White House 

12 Transcript] 

13 (2) The President repeatedly ordered the NSA 

14 to place wiretaps on American citizens without re- 

15 questing a. w-nri’ant from PISA as ertdenced by the 

16 following: 

17 (A) “Months after the Sept. 11 attacks, 

18 President Bush secretly authorized the National 

19 Security Agency to eavesdrop on Americans and 

20 other's inside the United States to search foi' 

21 cwdcncc of terrorist actirity without the court- 

22 approved warrants ordinarily required for do- 

23 mestic spying, according to govei'imient offi- 

24 cials.” New York Times article by James Risen 
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1 and Eri(‘ Licditblan on December 12, 2005. 

2 [NYTimcsJ 

3 (B) The President admits to authorizing 

4 the program by stating “I have reauthorized 

5 this program more than 110 times since the Sop- 

6 tember the 11th attacks, and I intend to do so 

7 for as long' as our nation faces a continuing 

8 threat from al Qaeda and related gr’onps. The 

9 NSA’s activities under this authorization are 

10 thoi’oughly reviewed by the Justice Depaitment 

11 and NSAY top legal officd.ds, indmhng NSAY 

12 general counsel and inspector general. Leaders 

13 in Congress have been briefed more than a 

14 dozen times on tliis autliorization and the ac- 

15 tivities conducted under it.” Radio Address 

16 from the Wliite House on December 17. 2005. 

17 [lATiite House Transcript] 

18 (C) In a December 19th, 2005 press con- 

19 ference the President publicly admitted to using 

20 a combination of sui'veillance techniques includ- 

21 ing some with permission from the ITSA courts 

22 and some without permission from FISA. 

23 Reporter; It was, why did you skip the basic safe- 

24 guards of asking courts for permission for the intercepts? 
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1 THE PEESIDENT; . . . We use FISA still —you’re 

2 referring to the IMSA eonrt in your ((nestion — of eoni'se, 

3 we use PISAs. But PISA is for long-term monitoring. 

4 Wliat is needed in order to protect the American people 

5 is the ability to move quickly to detect. Now, haring sug- 

6 gested this idea, I then, obriously, went to the question, 

7 is it legal to do so? I am — I swore to uphold the laws. 

8 Do I have the legal authority to do this? And the answer 

9 is, absolutely. As I mentioned in my remarks, the legal 

10 authority is derived from the Constitution, as well as the 

11 authorization of forc^e by the Tlnited States Congress. 

12 [Wliite House Transcript] 

13 (D1 kbke McConnell, the Director of Xa- 

14 tional InteUigencie, in a letter to Senator Alien 

15 Specter, acknowledged that Bush’s Executive 

16 Order in 2001 authorized a series of secret sur- 

17 veillance actirities and included undisclosed ac- 

1 8 tirities beyond the warrantless sui-veillance of e- 

19 mails and phone calls that Bush confirmed in 

20 Decembei' 2005. “’NSA Spying Part of Broadei' 

21 Effort” by Dan Eggen, Washington Post, 8/1/ 

22 07. 

23 (3) The President ordered the surveillance to be 

24 conducted in a way that would spy upon piivate 

25 communications between American citizens located 
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1 within the United States borders as eUdencied by the 

2 following: 

3 (A) Mark IClein, a retired AT&T commn- 

4 nications technician, submitted an affidavit in 

5 support of the Electronic Frontier Foundation’s 

6 PP’s lawsuit against AT&T. He testified that 

7 in 2003 lie connected a “splitter” that sent a 

8 c‘op 3 ^ of Internet traffic and phone calls to a se- 

9 cure room that was operated bj" the NSA in the 

10 San Prancisco office of AT&T. lie heard from 

11 a co-worker that similar rooms wnre being con- 

12 stmcted in other cities, including Seattle, San 

13 Jose, Los Angeles, and San Diego. Prom 

14 “Wliistle-Blower Oiits NSA Spj- Room”, Wired 

15 News, 477/06. [Wired] [EPP Case] 

16 (4) The President asserted an inherent author- 

17 ity to conduct electronic siiiweillance based on the 

18 Constitution and the “Authorization to use Militaiy 

19 Porce in Iraq” (AUMP) that was not legalU valid 

20 as evidenced b^' the following: 

21 (A) In a December 19th, 2005 Press 

22 Briefing General Alberto Gonzales admitted 

23 that the surveillance authorized by the Presi- 

24 derd was not onl^^ done without FISA warrants, 

25 but that the nature of the sui-veillance was so 
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1 fer removed from what FISA can approve that 

2 FISA could not oven ho amondod to allow it. 

3 Gonzales stated “We have had discussions vdth 

4 Congress in the past — certain members of Con- 

5 gross — as to whothor or not FISA could be 

6 amended to allow us to adequately deal with 

7 this kind of threat, and we wei-e advised that 

8 that would be difficult, if not impossible.”. 

9 (B) The fourth amendment to the United 

10 States Constitution states “The right of the 

11 people to be set-ure in their persons, liouses, pa- 

12 pers, and effects, against unreasonable searches 

13 and seizures, shall not be violated, and no War- 

14 rants shall issue, but upon probable cause, sup- 

15 ported by Oath or affirmation, and particularly 

16 describing the place to be searched, and the 

17 persons or things to be seized.”. 

18 (C) “The Foreign Intelligence Surveillance 

19 Act of 1978 unambiguously limits wairantless 

20 domestic electronic suiveillance, even in a eon- 

21 grcssionally declared war, to the first 15 days 

22 of that w'ar; cnminalizes any such electronic 

23 survedlauce not authorized by statute; and ex- 

24 prcssly establishes FISA arid two chapters of 

25 the federal criminal code, governing wiretaps 
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1 for intelligence purposes nnd for eriminid inves- 

2 tigation, rospeetivel^^, as the ‘exclusive means by 

3 which electronic suneillance . . . and the inter- 

4 ception of domestic wire, oral, and electronic 

5 communications may he eonduetod.’. 50 U.S.C. 

6 1811, 1809, 18 U.S.C. 2511(2)(f).” Letter 

7 from Harvard Law Pi'ofessor Lawience Tribe 

8 to John Conyers on l/G/OO. 

9 (D) In a December 19th, 2003 Press 

10 Briefing Attoiaiey General iVlbeito Gonzales 

11 stated “Giir position is, is that the anthoriza- 

12 tion to use force, which was passed by the Con- 

13 gress in the days folknving September 11th, 

14 (M)nstitutes that other aiithorization, that other 

15 statute by Congress, to engage in tins kind of 

16 signals intelligence.”. 

17 (E) The “Authorization to use Military 

18 Force in Iraci” does not give any explicit au- 

19 thorizatioii related to electronic suiweillance. 

20 [H.J. Ees. 114] 

21 (F) “From the foregoing analysis, it ap- 

22 pears unlikely that a court would hold that 

23 Congress has expressly oi' impliedly authorized 

24 the NSA electronic surveillance oyverations here 

25 under discussion, and it would likewise appear 
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1 that, to tli(! extent that those siii'veillaiKieK fall 

2 within the definition of ‘electronic siiTweillance’ 

3 within the meaning of FISA or any activity reg- 

4 ulated under title III, Congress intended to 

5 cover the entire field with these statutes.”. 

6 From the ‘‘Presidential Authority to Conduct 

7 Warrantless Klectronlc Surveillance to Gather 

8 Foreign Intelligence Information” the Con- 

9 gressional Research Seitnce on Januaiy 5, 

10 2006. 

11 (G) “The inesc'apablt^ (‘ondusion is that tlu^ 

12 AUMF did not implicitly autlioilze what the 

13 FISA expressly prohibited. It follows that the 

14 presidential program of snrveillancie at issue 

15 here is a violation of the separation of powere — 

16 as grave an abuse of executive authority as I 

17 (‘an ret'.all ever haring studied.” Letter from 

18 Ilaiward Law Professor Lawrence Tribe to 

19 John Conyers on 1/6/06. 

20 (H) On August 17, 2006, Judge Anna 

21 Liggs Taylor of the United States District 

22 Court in Detroit, in ACLIT v. NSA, ruled that 

23 the “NSA program to wiretap the international 

24 communications of some Americans without a 

25 court warrant violated the Constitution. . . . 
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1 Judge Taylor ruled that tli(! program TO>lated 

2 both the Fourth Ameudmcut and a 1978 law 

3 that requires wairants from a secret court for 

4 iutellig'erice wiretaps involving' people in the 

5 United States. She reiectod the administration’s 

6 repeated assertions that a 2001 Congi-essional 

7 authorization and the president’s constitutioiial 

8 authority allowed the progi'am.” Prom a New 

9 York Times article ‘‘Judge Finds Wiretap Ac- 

10 tions Violate the Law” 8/18/06 and the Memo- 

11 raiidiim Opinion. 

12 (I) In July 2007, the Sixth Circuit Court 

13 of Appeals dismissed the case, mling the plain- 

14 tiffs had no standing to sue because, given tlie 

15 secretive nature of the suiveillance, they could 

16 not state with certainty that they have been 

17 wiretapped by the NSA. This niling did not ad- 

18 dress the legality of the sui-vnillance so Judge 

19 Taylor’s decision is the only ruling on that 

20 issue. [ACLU Legal Documents] 

21 In all of these actions and decisions, President 

22 George W. Bush has acted in a manner contraiy to his 

23 trust as Pj-esideut and Commander in Chief, and subvei'- 

24 sivn of constitutional government, to the prejudice of the 

25 cause of law and justice and to the manifest injury of the 
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1 people of the United States. Wlierefore, President (hiorge 

2 \V. Bnsh, by sneb c-ondnet, is fniilty of an impcaohablc 

3 offense warranting removal from office. 

4 Article XXV— Directing TeijECOmmunications 

5 Companies 'I'o Create an IijjEGAIj and Uncon- 

6 STITUTTONAL DATABASE OE TUB PrIVCATE TeLE- 

7 PHONE Numbers and BilhijS of American Citi- 

8 ZENS 

9 In his conduct while President of the United States, 

10 Geoi-ge W. Bush, in violation of his constitutional oath to 

11 faithfully execmte the offi(;e of President of the IJnihsd 

12 States and, to the best of his ability, presei-ve, protect, 

13 and defend the Constitution of the United States, and in 

14 vdolation of his constitutional duty under articde II, section 

15 3 of the Constitution “to take care that the laws be faith- 

16 fully executed”, has both personally and acting through 

17 his agents and subordinates, violated the Stored Cornimi- 

18 nications Act of 1986 and the Telecommunications Act of 

19 1996 by creating of a veiy large database containing infor- 

20 Illation related to the piivate telephone calls and emails 

21 of American citizens, to wit: 

22 The President requested that telecommunication 

23 companies release customer phone recoi'ds to the Govern- 

24 ment illegally as evidenced by the following: 


HRES 1258 IH 



389 


117 

1 “The Stored Coimrmniciations Ad, of 1986 (SCA) 

2 i^rohibits the knowing disclosure of customer telephone 

3 records to the government unless pursuant to subpoena, 

4 warrant or a National Security Letter (oi- other Adminis- 

5 trative subpoena); with the eustomei's lavlul consent; or 

6 there is a business necessity; or an emergency involving 

7 the danger of death or serious physieal injury. None of 

8 these exceptions apply to the circumstance described in the 

9 USA Today stoi^r” From page 169, “George W Bush 

10 versus the U.S. Constitution.”. Compiled at the direction 

1 1 of Representative John Conyers. 

12 According to a May 11, 2006, article in USA Today 

13 by Lesley Cauley, “The National Security Agency has 

14 been seciretty (‘olleching the phone call re(;ords of tens of 

15 millions of Americans, using- data provided by AT&T, 

16 Verizon, and BellSouth.” An unidentified source said 

17 “The agency’s goal is to ‘(‘.reate a database of every call 

18 evw made’ witlnn the nation’s borders.”. 

19 In early 2001, Qwest CEO Joseph Nacchio rejected 

20 a request from the NSA to turn over- customers records 

21 of phone calls, emails and other Internet activity. Nacchio 

22 believed that complying with the request would violate the 

23 Telecommunications Act of 1996. Fi'om National JoiuTial, 

24 Novwnber 2, 2007. 
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1 In all of these actions and dedsions, Presidc'nt 

2 George W. Hush has acted in a manner contrary to his 

3 trust as President and Commander in Chief, and subver- 

4 sive of constitutional government, to the prejudice of the 

5 cause of law and justice and to the manifest injure' of the 

6 people of the United States. Wherefore, President George 

7 W. Bush, hy such conduct, is guilty of an impeachable 

8 offense warranting removal from office. 

9 AitTiCLB XXVI — ^Announcing tub Intent To Vio- 

10 IjAte IjAws With Signing Statements, ^\nd Vio- 

1 1 HATING Those Laws 

12 In his conduct while President of the United States, 

13 George W^. Bush, in violation of his constitutional oath to 

14 faithfully exeemte the office of President of the United 

15 States and, to the best of his ability, preserve, protect, 

16 and defend the Constitution of the United States, and in 

17 violation of his (ionstitutional duty under artide II, section 

18 3 of the Constitution ’“to take care that the laws be faith- 

19 fully executed”, has used signing statements to claim the 

20 right to violate acts of Congress even as he signs them 

21 into law. 

22 In June 2007, the Government Accountability Office 

23 reported that in a sample of Bush signing statements the 

24 office had studied, for 80 percent of them the Bush ad- 
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1 ministration had already proc-eeded to 'violate tli(! laws the 

2 statements elaimed the right to -violate. 

3 In all of these actions and decisions, President 

4 Geoi-ge W. Bush has acted in a manner contraiy to his 

5 trust as President and Commander in Chief, and snbver- 

6 sive of constitutional government, to the prejudice of the 

7 cause of law and justice and to the manifest injury of the 

8 people of the United States. Wherefore, President George 

9 W’’. Bush, by such conduct, is guilty of an impeachable 

10 offense warranting removal from office. 

1 1 Aeticlb XX \dT — Faiung To Comply WTth Congebs- 

12 SIGNAL Subpoenas and Instructing Former 

13 Employees Not To Comply 

14 In his (‘onduct while President of the United States, 

15 George W. Bush, in -violation of his constitutional oath to 

16 faithfully execute the office of President of the United 

17 States and, to the best of his ability, preserve, proted, 

18 and defend the Constitution of the United States, and in 

19 -violation of his constitutional duty under article II, section 

20 3 of the Constitution ’‘to take care that the laws be faitli- 

21 fully executed”, has both personally and acting through 

22 his agents and subordinates, refused to complj- with Con- 

23 gi'essional subpoenas, and instructed former employees not 

24 to comply with subpoenas. 

25 Subpoenas not complied with include: 
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1 A IIoiiKe Judieiaiy Coiimiittee subpoena for 

2 Jnstiec DcpartTnent, papers and Kmails, issued Ajtril 

3 10, 2007; 

4 A House Ovei'sight and Governnieut Reform 

5 Committee subpoena for the testimony of the Sec- 

6 retaiy of State, issued April 25, 2007; 

7 A House Judiciary Committee subpoena for the 

8 testimony of former White House Counsel Harriet 

9 Miers and documents, issued June 13, 2007; 

10 A Senate Judiciary Committee subpoena for- 

11 docurnemts and testirnonj' of White House Chief of 

12 Staff Joshua Bolten, issued June 13, 2007; 

13 A Serrate Judiciar-j' Committee subpoena for 

14 documents and testimony of W4rite House Political 

15 Director Sara Taylor, issued June 13, 2007 (Taylor 

16 appeared but refused to answer questions); 

17 A Senate Judiciary' Comririttee subpoena for 

18 documents and testimony of Wliite House Deputy 

19 Chief of Staff Karl Rove, issued Jurre 26, 2007; 

20 A Serrate Judiciary Committee subpoerra for- 

21 documents and testimorry of White House Deputy 

22 Political Director- J. Scott Jemrings, issued Jurre 26, 

23 2007 (Jenriirrgs appeared but r-efused to arrswer- 

24 questions); 
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1 A Senate Jiidieiaiy Committee snt)poena for 

2 legal analysis and other doenments concerning the 

3 NSA waiTantless wiretapping progi-am from the 

4 Wiite House, Vice President Richar-d Cheney, The 

5 Department of Justice, and the National Security 

6 Council. If the documents are not produced, the sub- 

7 poena requires the testimony of Wlrite House chief 

8 of staff Josh Tlolten, Attormej^ General Alberto 

9 Gonzales, Cheney chief of staff DaGd Addington, 

10 Natlorral Security Council executive director V. Phil- 

11 ip Lago, issued June 27, 2007; and 

12 A House Oversight and Government Reform 

13 Committee subpoena for Lt. General Kensinger. 

14 In all of these atitions and decisions. President 

15 George W. Bush has acted in a manner contrary to his 

16 trust as Presiderrt and Coirrrrrarrder hr Chief, and subver- 

17 sive of (ionstitutional governrirent, to the prejrrdi(;e of the 

1 8 cause of law arrd justice and to the manifest irrjury of the 

19 people of the United States. Wlretefore, President George 

20 W. Bush, by such coirduet, is guilty of arr mrpeachable 

21 offcrrsc warrarrtirrg removal from office. 
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1 Aetic^lb XX\4II— Tamperin(} With Free and F ai r 

2 I<]lections, Corruption of the Administration 

3 of Justice 

4 In his conduct while President of the United States, 

5 George W. Hush, in violation of his constitutional oath to 

6 faithfully execute the office of President of the United 

7 States and, to the best of his ability, preserve, protect, 

8 and defend the Constitution of the United States, and in 

9 Uolation of his constitutional duty under article II, section 

10 3 of the Constitution “to take care that the laws be faith- 

1 1 fully execiuted’^ has both personally and art.ing through 

12 his agents and subordinates, conspired to undermine and 

13 tamper with the conduct of free and fair elections, and 

14 to (iomipt the administration of justice by United States 

15 Attorneys and other employees of the Department of Jus- 

16 tice, through abuse of the appointment power. 

17 Toward this end, the President and Vi(‘e President, 

18 both personally and through their agents, did; 

19 Engage in a program of manufacturing false al- 

20 legations of voting fraud in targeted jurisdictions 

21 wdicrc the Democratic Party enjoyed an advantage 

22 in electoral performance or otheiwise was probleni- 

23 atic for the President’s Republican Party, in oi'dei' 

24 that public confidence in election results favorable to 

25 the Democratic Party be undemiiiied; 
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1 Direc^t United States Attorneys to laumti and 

2 annonnee investigations of certain leaders, ean- 

3 didates and elected officials affiliated with the 

4 Democratic Party at times calculated to cause the 

5 most political damage and coufnsion, most often in 

6 the weeks immediately preceding an election, in 

7 Older that public confidence in the suitability for of- 

8 fiee of Democratic Party leaders, candidates and 

9 elected officials be undermined; 

10 Direct United States Attorneys to tenninate oi- 

11 scale ba(;k existing invt'stigations of certain Eejpiib- 

12 lican Party leaders, candidates and elected officials 

13 allied with the George W. Bush administration, and 

14 to refuse to pursue new’ or proposed investigations of 

15 certain Republican Party leaders, candidates and 

16 elected officials allied with the George \¥. Bush ad- 

17 ministration, in order that public confidence in the 

18 suitability of such Republican Party leaders, can- 

19 didates and elected officials be bolstered or restored; 

20 and 

21 Threaten to terminate the cmploynncnt of the 

22 following United States Attorneys wiio refused to 

23 comply with such directives and piu'poses; 

24 David C. Iglcsias as U.S. Attorney for the 

25 District of New' Mexico; 
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1 Kevin V. Ryan as TJ.S. Attorney tor tire 

2 Northern District of Californin; 

3 John L. McKay as U.S. Attorney for the 

4 Western District of Washirigfoti; 

5 Paul K. Charlton as U.S. Attorney for the 

6 District of Ai-izona; 

7 Carol C. Ijani as U.S. Attorney for the 

8 Southern District of California; 

9 Daniel G. Bogden as U.S. Attorney for the 

10 District of Nevada; 

11 Margaret M. (.Ihiara as U.S. Attornej^ for 

12 the Western District of Michigan; 

13 Todd Graves as U.S. Attorney for the 

14 Western Districit of Missouri; 

15 Ilariy E. “Bud” Cummins, III as U.S. At- 

16 tomey for the Eastern District of Arkansas; 

17 Thomas M. DiBiagio as U.S. Attorney for 

18 the District of Maryland; and 

19 Kasey Warner as U.S. Attorney for the 

20 Southern District of West Yir-girria. 

21 Eur-ther, George W. Bush has both personally and 

22 acting through his agerrts arrd subordinates, together with 

23 the Vice Pr-esiderrt corrspired to obstruct the lawful Corr- 

24 gTcssiorial investigation of these dismissals of United 

25 States Attornejrs and the related scheme to urrdernhrre and 
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1 tamper with the (ionduc't of free and fair ele(‘tions, and 

2 to ooTTupt the administration of jnstiee. 

3 Contrary to his oath faithfully to execute the office 

4 of President of the United States and, to the best of his 

5 ability, prcscrv^c, protect, and defend the Constitution of 

6 the United States, and in -violation of his constitutional 

7 duty to take care that the laws be faithfully executed, 

8 George W. Hush has without lawdul cause or excuse di- 

9 rected not to appear before the Committee on the Judici- 

10 ary of the House of Representatives ceifain witnesses 

11 summoned by^ duly authorizi'd subpoenas issued by that 

12 Committee on June 13, 2007. 

13 In refusing to permit the testimony of these witnesses 

14 George W. Bush, substituting Ms judgment as to what tes- 

15 timony^ was necessary for the inquiiy, intei-posed the pow- 

16 ei-s of the Presidency^ against the lawful subpoenas of the 

17 House of Eepresentathes, thereby assuming to hiniself 

18 functions and judgments necessary to the exercise of the 

19 checking and balancing power of oversight vested in the 

20 House of Repi-esentatives. 

21 Uui'ther, the President has both personalM and acting 

22 through his agents and subordinates, together with the 

23 Vice Pi-esident directed the United States Attorney for the 

24 District of Columbia to dcehtic to prosecute for coutempt 

25 of Congress the aforementioned witnesses, Joshua B. 
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1 Boltciii and Haniet E. Miers, deKpite the obligation to do 

2 so as established by statute (2 U.S.C. 194) and pursuant 

3 to the direction of the United States House of Represeiita- 

4 tives as embodied in its resolution (H. Res. 982) of Peb- 

5 maiy 14, 2008. 

6 In all of these actions and decisions, President 

7 Geoi'g'e W. Bush has acted in a maimer contraiy to his 

8 trust as President and Commander in Chief, and snbver- 

9 sive of constitutional government, to the prejudice of the 

10 cause of law and justice and to the manifest injury of the 

11 people of the United States. Wherefore, President George 

12 W. Bush, by such conduct, is guilty of an impeachable 

13 offense warranting removal from office. 

14 AKTKtLE XXIX — CONSPIEACW TO VIOLATE THE VOTINO 

15 Rights Act of 1965 

16 In his conduct while President of the United States, 

17 George W. Bush, in violation of his constitutional oath to 

18 faithfully execute the office of President of the United 

19 States and, to the best of his ability, presei-ve, protect, 

20 and defend the Constitution of the United States, and in 

21 \dolation of his constitutional duty under article 11, section 

22 .3 of the Constitution “to take care that the laws be faith- 

23 fully executed”, has both personally and acting through 

24 his agents and subordinates, has willfully corrupted and 

25 manipulated the electoral process of the United States for 
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1 liis personal gain and the personal gain of his (io-e.onspira- 

2 tors and allies; has violated the United States Constitution 

3 and law by failing to protect the civil rights of African- 

4 American voters and others in the 2004 Election, and has 

5 impeded the right of the people to vote and have their vote 

6 properly and accurately counted, in that — 

7 (1) on November 5, 2002, and prior thereto, 

8 Janies Tobin, while serving as the regional director 

9 of the National Eepublican Senatorial Campaign 

10 Committee and as the New England Chainnan of 

11 Bnsh-Chenejr ’04 Ine., did, at the direriion of the 

12 TOiite House under the administration of George W. 

13 Bush, along with other agents both known and nn- 

14 known, (‘ommit unlawful acts by aiding and abetting 

15 a scheme to use computerized hang-up calls to jam 

16 phone lines set up by the New Hampshire Demo- 

17 craticc Party and the Mancdiester firefighters’ union 

18 on Election Day; 

19 (2) an investigation by the Democratic staff of 

20 the House Judiciary Committee into the voting pro- 

21 cedurcs in Ohio during the 2004 election found 

22 “widespread instances of intimidation and misin- 

23 formation in violation of the Voting Rights Act, the 

24 Civil Rights Act of 1968, Equal Protection, Due 

25 Process and the Ohio right to vote”; 
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1 (3) the 14th Aiiiendoient Kijual Pr<)t(?(‘,ti()n 

2 (Jlauisc guarantees that no minority group will suttbr 

3 disparate treatment in a Federal, State, or local 

4 election in stating that: “No State shall make or eii- 

5 force any law which shall abridge the priwleges or 

6 immunities of citizens of the United States; nor shall 

7 any State deprive aiiy person of life, liberty, or prop- 

8 erty, without due process of law; nor deny to any 

9 person within its jurisdiction the equal protection of 

10 the laws.”. However, during and at various times of 

11 the year 2004, John Kenneth Bhwikwell, then serv- 

12 iiig as the Secretary of State for the State of Ohio 

13 and also sei-viiig simultaneously as Co-Chairman of 

14 the Committee to Re-Elect George W. Bush in the 

15 State of Ohio, did, at the direction of the Wliite 

16 House under the administration of George AV. Bush, 

17 along with other agents both known and unknown, 

18 commit unlawfiJ acts in violation of the Equal Pro- 

19 tection Clause of the 14th Amendment to the United 

20 States Constitution by failing to protect the voting 

21 rights of African-American citizens in Ohio and fur- 

22 ther, John Kenneth Blackwell did disenfranchise Af- 

23 I'ican- American voters under' color of law, by — 

24 (A) willfully denying certain neighborhoods 

25 in the cities of Cleveland. Olho, and Columbus, 
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Ohio, along with other urban areas in the State 
of Ohio, an adequate nnnibor of eleetronie vot- 
ing machines and prowsioiial paper ballots, 
thereby unlawfully impeding' duly I'egistered vot- 
ers from the act of voting and thus wolating 
the civil rights of an unknomr number of 
United States citizens; 

(i) in Franklin County, George W. 
Bush and his agent, Ohio Secretary of 
State John Kenneth Blackwell. Co-Cliair of 
the Busli-Ch(iney Re-election Campaign, 
failed to protect the rights of jlfrican- 
j;\meiican voters by not properly inves- 
tigating the withholding of 125 electronic 
voting machines assigned to the city of Co- 
lumbus; 

(ii) forty-two African-Ainerican pre- 
cincts in Columbus were each missing one 
voting machine that had been present in 
the 2004 piimary; and 

(iii) Aliican-iVmcrican voters in the 
city of Columbus were forced to wait three 
to seven hours to vote in the 2004 presi- 
dential election; 
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(B) TOllfully issuing umileiir and (ionflieting 
rales regarding the methods and manner of be- 
coming a legally registered voter in the State of 
Ohio, and willfully issuing unclear and luirieees- 
saiy edicts regarding the weight of paper reg- 
istration forms legally acceptable to the State of 
Ohio, thereby creating confusion for both voters 
and voting officials and thus impeding the right 
of an unknown number of United States citi- 
zens to register and vote; 

(i) Ohio Secxetaiy of State John Ken- 
neth Blackwell directed through Advisory 
2004-31 that voter registration forms, 
whidi were greatest in urban niiiiority' 
areas, should not be accepted and should 
be returned unless submitted on 80 bond 
paper weight. Blaclswell’s ovri office was 
found to be using 60 bond paper weight; 

(C) willfully' permitted and encouraged 
election officials in Cleveland, Ciuciimati, and 
Toledo to conduct a massive partisan purge of 
registered voter rolls, eventually expunging 
more than 300,000 voters, many of whom were 
duly' registered voters, and who were thus de- 
prived of their corrstitutional right to vote; 
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(i) l)et,ween the 2000 Hiid 2004 Ohio 
presidential elcetions, 24.93 percent of the 
voters ill the city of Cleveland, a citv^ with 
a majority of African-American citizens, 
were pinned from the voting rolls; 

(ii) in that same period, the Ohio 
county of Miami, with census data indi- 
cating a 98 percent Caucasian population, 
refused to purge any voters from its rolls. 
Miami County “mei'g'ed” voters from othei' 
surrounding (iounties into its voting rolls 
and even allowed voters from other states 
to vote; and 

(iii) in Toledo, Ohio, an urban city 
with a high African-American concentra- 
tion, 28.000 voters were purged from the 
voting rolls in August of 2004, just prior 
to the presidential election. This purge was 
conducted under the control and direction 
of Geoi-ge W. Bush’s agent, Ohio Secietary 
of State John Kenneth Blackwell outside 
of the regularly established cycle of purg- 
ing voters in odd-numbered years; 

(I)) willfully allowing Ohio Sccretarj^ of 
State John Kenneth Blackwell, acting under 
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(iolor of law and as an agent of George W. 
Bush, to issue a diroctivo that no votes would 
be counted unless cast in the right precinct, re- 
versing Ohio’s long standing' practice of count- 
ing votes for president if cast in the right coun- 
ty; 

(E) willfully allowing his agent, Ohio Sec- 
retary of State John Kenneth Blacluvell, the 
Co-Chair of the Bush-Cheney Re-election Cam- 
paign, to do nothing to assur-e the voting rights 
of 10.000 people in the Oty of Cleveland when 
a computer error by the private vendor Diebold 
Election S;\'stems, Inc. incoiTectly disenfran- 
chised 10,000 voters: 

(P) 'vrillfully allowing his agent, Ohio Sec- 
retary of State John Kenneth Blackwell, the 
Co-Chair of the Bush-Cheney Re-election Cam- 
paign, to ensure that uncounted and prorisional 
ballots in Ohio’s 2004 presidential election 
would be disproportionately correerrtr-ated irr 
urban African-American districts; 

(i) in Ohio’s Lucas Courrty, which irr- 
cludes Toledo, 3,122 or 41.13 percerrt of 
the provisional ballots w'ont uncounted 
under the directiorr of George W. Bush’s 
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agent, the Seeretaiy of State of Ohio, John 
Kenneth Blaekwell, (h-Cliair of the Com- 
mittee to Re-Elect Busli/Clieiiey in Ohio; 

(ii) in Ohio’s Cuyahoga County, which 
includes Cleveland, 8,559 or JS.SS percent 
of the pro-visional ballots went uncounted; 

(iii) in Ohio’s Hamilton County, which 
includes Cincinnati, 3,529 or 24.23 percent 
of the pro-visional ballots went uncounted; 
and 

(iv) Statv'wide, the provision.il ballot 
rejection rate was 9 percent as compared 
to the greater figures in the urban areas; 

(4) the Department of Justi(;e, charged with en- 
forcing the Voting Rights Act of 1965, the 14th 
Amendment’s Equal Protection Clause, and other 
voting rights laws in the United States of America, 
under the direction and Administration of George 
W. Bush did willfully and puiposely obstract and 
stonew'all legitimate criminal investigations into myi- 
iad cases of reported electoral fraud and suppression 
in the State of Ohio. Such activities, carried out by 
the department on behalf of George W. Bush in 
coutitics such as Franklin and Knox by persons such 
as John K. Tanner and others, w^ere meant to con- 
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1 found and wliittjwash legitimate legal eriminal inves- 

2 tigations into the suppression of massive numbers of 

3 legally registered voters and the removal of their 

4 light to cast a ballot fairly and freely in the State 

5 of Ohio, which was enieial to the certified electoral 

6 victoiy of George W. Bush in 2004; 

7 (5) on or about November 1, 2006, members of 

8 the United States Department of Justice, under the 

9 control and direction of the Administration of 

10 George W. Bush, brought indictments foi- voter reg- 

11 istration fraud within (hys of an eleition, in order 

12 to directly effect the outcome of that election for 

13 partisan puiposes, and in doing so, therebj^ violated 

14 the Justice Department’s own rules against filing 

15 election-related indictments close to an election; 

16 (6) emails have been obtained showing that the 

17 Eepublican National Committee and members of 

18 Bush-Cheney ’04 Inc., did, at the direction of the 

19 Wdiite House under the Administration of George W. 

20 Bush, engage in voter suppression in five states by 

21 a method know as “vote caging”, an illegal voter 

22 suppression techihque; 

23 (7) agents of George W. Bush, including Mark 

24 F. “Thor” Hcarnc, the natioTial general counsel of 

25 Bush/Cheney ’04, Inc., did, at the behest of George 
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1 W. Bush, as members of a (^ririiinal front group, dis- 

2 tribute luiown false iuforiuatiou and propaganda in 

3 the hopes of foi-warding legislation aiid other actions 

4 that would result in the disenfranchisement of 

5 Democratic voters for partisan j)ur|:)Oses. The 

6 scheme, run under the auspices of an organization 

7 known as “The American Center for Voting Rights” 

8 (AC\Tt), was funded by agents of George W. Bush 

9 in Golation of laws governing tax exempt 501 (c)3 or- 

10 gaiiizations and in violation of federal laws forbid- 

11 ding till; distribution of such propaganda, by the 

12 Federal Government and agents working on its be- 

13 half; 

14 (8) members of the Fnited States Department 

15 of Justice, under the control and direction of the 

16 Administration of George W. Bush, did, for partisan 

17 reasons, illegally and ■wntli malice aforethought bkxik 

18 career attorneys and other officials in the Depart- 

19 ment of Justice from filing three lawsuits charging 

20 local and county governments with violating the vot- 

21 ing rights of rVfrican-iVmcricans and other minori- 

22 ties, according to seven former senior United States 

23 Justice Departmejit employees; 

24 (9) members of the United States Department 

25 of Justice, under the control and direction of the 
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1 Administration of George W. Bush, did ilk^gally and 

2 with nialieo aforothonght derail at least two invos- 

3 tigations into possible voter disei-imination, aecord- 

4 iiig to a letter sent to the Senate Rules and Adinin- 

5 istration Committee and witten by former employ- 

6 ees of the United States Department of Justice, Vot- 

7 iiig Rights Section; and 

8 (1(1) members of the United States Eleetion As- 

9 sistance Commission (EAC), under the control and 

10 direction of the Administration of George W. Bush, 

11 hav(! purposefully and willfully misled the public,, in 

12 violation of several law^s, by; 

13 (A) withholding from the public and then 

14 altering a legally mandated report on the true 

15 measure and threat of Voter Fraud, as commis- 

16 sioned bj^ the EAC and completed in June 

17 2006, prior to the 2006 mid-term election, but 

18 wltUield from release prior to that election 

19 wlieii its information wniuld have been useful in 

20 the administration of elections across the coun- 

21 tiy, because the results of the statutorily re- 

22 quired and tax-payer funded report did not con- 

23 fonn with the illegal, partisan propaganda ef- 

24 forts and politicized agenda of the Bush Admin- 

25 istration; 
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1 (]1) withholding from the public* a legally 

2 mandated report on the disenfranehising effeet 

3 of Photo Identification laws at the polling place, 

4 shown to disproportionately disenfranchise vot- 

5 ers not of George W. Push’s political party. 

6 The report was commissioned by the EAC and 

7 completed in June 2006, prior to the 2006 raid- 

8 term election, but withheld from release prior to 

9 that election when its information would have 

10 been useful in the administration of elections 

11 aci’oss the country; and 

12 (C) witliliolding from the public a legally 

13 mandated report on the effectiveness of Prmi- 

14 sional Voting as (ommissioned by the EAC and 

15 completed in June 2006, prior to the 2006 mid- 

16 term election, but withheld from release prior to 

17 that eleihion when its information would have 

18 been usefiJ in the administration of elections 

19 across the country, and keeping that report 

20 uureleased for more than a year until it was re- 

21 vealed by independent media outlets. 

22 For directly harming the rights and manner of suf- 

23 frage, for suffering to make them secret arrd urrknowable, 

24 for overseeing and participating in the disenfranchisement 

25 of legal voters, for institutirrg debates arrd doubts about 
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1 the true nature of elections, all against the will and con- 

2 sent of local voters affected, and forced through throats 

3 of litigation by agents and agencies overseen by George 

4 W. Bush, the actions of Mr. Bush to do the opposite of 

5 securing and gnarauteoing the right of the people to alter 

6 or abolish their goveinment Ga the electoral process, being 

7 a violation of an inalienable light, and an immediate 

8 threat to Liberty. 

9 In all of these actions and decisions, President 

10 Geoi-ge W. Bush has acted in a manner contrary to his 

11 trust as President and Commander in Ctiii'f, and siibver- 

12 sive of constitutional government, to the prejudice of the 

13 cause of law and justice and to the manifest injuiy of the 

14 people of the United States. Wlierefore, President George 

15 W. Bush, by such conduct, is guilty of an impeachable 

16 offense warranting removal from office. 

17 AbTKJLE XSX — MiSLBADIMt C()N(tEESS AND THE 

18 American People in an Attempt To Destroy 

19 AIedicare 

20 In his conduct while President of the United States, 

21 George W. Bush, in violation of his constitutional oath to 

22 faithfully execute the office of President of the United 

23 States and, to the best of his ability, preserve, protect, 

24 and defend the Constitution of the United States, and in 

25 violation of his constitutional duty under article II, section 
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1 3 of tlie Constitution “to take care tliat th(‘ laws be faith- 

2 fully executed’^ has both personally and acting through 

3 his agents and subordinates, together with the Vice Presi- 

4 dent, pursued policies which delibei'ately drained the fiscal 

5 resources of Medicare by forcing it to compete with sub- 

6 sidized private insurance plans which are allowed to arbi- 

7 trarily select or not select those they will cover; failing to 

8 provide reasonable levels of reimbursements to Medicare 

9 providers, thereby discouraging providers from partici- 

10 pating in the program, and designing a Medicare Part D 

1 1 benefit without (tost controls which allowed pharmaceutical 

12 companies to gouge the American taxpayers for the price 

13 of prescription dmgs. 

14 The President (treated, niampulated, and disserni- 

15 nated information given to the citizens and Congi-ess of 

16 the United States in support of Ins prescription drug plan 

17 for Medktare that enriched drug (‘ornpanies wlide failing 

1 8 to save beneficiaries sufficient money on their prescription 

19 dmgs. He misled Congi-ess and the American people into 

20 thinking the cost of the benefit was $400 billion. It was 

21 widely understood that if the cost exceeded that amount, 

22 the bill rvould not pass due to concerns about fiscal ime- 

23 sponsibility. 

24 A Medicare Actuary who possessed information re- 

25 garding the tme cost of the plan, $539 billion, was in- 


HRES 1258 IH 



412 


140 

1 strac'ted by the Medicare Administrator to deny Congres- 

2 sional requests for it. The Aetuary was threateneci with 

3 sanctions if the information was disclosed to Congress, 

4 vv'hieh, unaware of the information, approved the bill. De- 

5 spite the fact that, official cost estimates far exceeded $400 

6 billion. President Bush offered assurances to Congress 

7 that the cost was $400 billion, when his office had infoi-- 

8 matiou to the eontraiy. In the House of Bepreseutatives, 

9 the bill passed by a single vote and the Conference Report 

10 passed by only 5 votes. The Mdiite House knew the actual 

11 cost of the dmg benefit was high enough to prevent its 

12 passage. Yet the Wliite House eoneealed the tmtli and ini- 

13 peded an investigation into its culpability. 

14 In all of these acitions and decisions. President 

15 George W. Bush has acted in a manner eontraiy to his 

16 tmst as President and Commander in Chief, and subver- 

17 sive of constitutional government, to the prejudice of the 

1 8 cause of law and justice and to the manifest injuiy of the 

19 people of the United States. Wlierefore, President George 

20 W. Bush, by such conduct, is guilty of an impeachable 

21 offense warranting removal from office. 
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1 Aetic^lb XXXI— Katrina: Failure To Plan foe the 

2 Predicted Disaster of IIueeicanb Katrina, 

3 Failure To Ehsfond to a Civil Emergency 

4 In his conduct while President of the United States, 

5 George W. Push, in violation of his constitutional oath to 

6 faithfully execute the office of President of the United 

7 States and, to the best of his ability, preserve, protect, 

8 and defend the Constitution of the United States, and in 

9 violation of his constitutional duty under article II, section 

10 3 of the Constitution “to take care that the laws be faith- 

1 1 fully execiuted’^ has both personally and acting through 

12 his agents and subordinates, failed to take sufficient ac- 

13 tioii to protect life and property prior to and in the face 

14 of Hurricane Katrina in 2005, given decades of foreknowl- 

15 edge of the dangers of storms to New Orleans and specific 

16 forewarning in the days prior to the storm. The President 

17 failed to prepare for predictable and predicted disasters, 

18 failed to respond to an immediate need of winch he was 

19 informed, and has subsequently failed to rebuild the sec- 

20 tion of our nation that was destroyed. 

21 IluiTicanc Ivatrina killed at least 1,282 people, vrith 

22 2 million more displaced. 302,000 housing units were de- 

23 stroyed or damaged by the huiTicaue, 71 percent of these 

24 were low-income units. More than 500 sewage plants were 

25 destroyed, more than 170 point-source leakages of gaso- 
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1 line, oil, or natural gas, more than 2,000 gas stations snh- 

2 merged, several ehcmieal j)lants, 8 oil refineries, and a 

3 supei-ftmd site was submerged. 8 million gallons of oil were 

4 spilled. Toxic materials seeped into floodwaters and spi-ead 

5 through much of the city and surrounding areas. 

6 The predictable increased strength of hurricanes such 

7 as Katrina has been identified by scientists for year's, and 

8 jret the Hush Administration has denied this science and 

9 restricted such information from otficial reports, publica- 

10 tioiis, and the National Oceanic and Atmospheric Agency’s 

11 w'ebsite. Donald Kenm^dy, editor-in-chief of Scicmce, ■wrote 

12 in 2006 that “huiTicaiie intensity has increased with oce- 

13 anic surface temperatures over the past 30 years. The 

14 physics of hurricane intensirf growth . . . has clarified 

15 and explained the thermodynamic basis for these obseiwa- 

16 tioiis. [Keriy] Emanuel has tested this relationship and 

17 presented comincing e'vldence.”. 

18 FEilA’s 2001 list of the top three most likely^ and 

19 most devastating disasters were a San Francisco earfh- 

20 quake, a terrorist attack on New York, and a Category 

21 4 hurricane hitting New^ Orleans, with New Orleans being 

22 the number one item on that list. FEMA conducted a five- 

23 day hurilcane simulation exei'cise in 2004, “Hui'ilcane 

24 Pam”, mimicking a Katrina-like event. This exercise com- 

25 billed the National Weather Seiwlce, the IT.S. Ai-my Corps 
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1 of Engineers, the; LSTJ HuiTi(‘a,ne Center and other state 

2 and federal ageneics, resulting in the development of emer- 

3 geney response plans. The exercise demonstrated, among 

4 other things, that thousands of mainly indigent New Oiie- 

5 ans residents would be unable to evacuate on their own. 

6 They would need substantial government assistance. 

7 These plans, however, were not implemented in part due 

8 to the President’s slashing of funds for protection. Tn the 

9 year before Hurricane Katrina hit, the President eontin- 

10 ued to cut budgets and deny gi-ants to the Gulf Coast. 

1 1 In June of 2004, the rCrmy Corps of Engineers levee budg- 

12 et for New Orleans was out, and it was cut again in June 

13 of 200-5, this time by $71.2 million or a whopping 44 per- 

14 (!ent of the budget. As a result, ACE was forc'cd to sus- 

15 pend any repair work on the levees. In 2004 FER'IA denied 

16 a Louisiana disaster mitigation grant request. 

17 The President was given multiple warnings that Ilur- 

18 licane Katrina had a Ihgh likelihood of causing serious 

19 damage to Ne-w Orleans and the Gulf Coast. At 10 a.m. 

20 on Sunday, August 28, 2005, the day before the storm 

21 hit, the National Weather Scnicc published an alert titled 

22 “DEVASTATING DAMAGE EXPECTED”. Printed in 

23 all capital letters, the alert stated that “MOST OF THE 

24 AREA WILL BE UNINHABITABLE FOR WEEKS 

25 , . , PERHAPS LONGER. AT LEAST ONE HALF OF 
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1 WELL CONSTRTK'TED HOMES WILL HAVE ROOF 

2 AND WALL FAILURE. . . . POWER OUTA(:il<]S 

3 WILL LAST FOR WEEKS. . . . MWTER SHORT- 

4 AGES MTLL MARK HUMAN SUFFERING INCRED- 

5 IDLE DY MODERN STANDARDS.”. 

6 The Homeland Security Department also briefed the 

7 President on the scenario, warning' of levee bi'eaches arid 

8 severe flooding. According to the New York Times, “a 

9 Homeland Security Department report submitted to the 

10 Wliite House at 1:47 a.m. on August 29, hours before the 

11 storm hit, said, ‘Any storm rated (lategoiy 4 or greater 

12 will likely lead to severe flooding and/or levee breaching.’ ” 

13 These warnings clearly contradict the statements made by 

14 President Bush immediately after the storm that such 

15 devastation could not have been predicted. On September 

16 1, 2005, the President said, ‘T don’t think anyone antici- 

17 pated the breach of the levees.”. 

18 The President’s response to Katrina via FEMA and 

19 DIIS was criminally delayed, indifferent, and inept. The 

20 only FEALA employee posted in New Orleans in the imme- 

21 diate aftermath of llui'ricanc Katrina, Martyr Bahamondc, 

22 emailed head of FEAIA Michael Brown from his Black- 

23 berry device on August 31, 2005, i-egardiug the conditions. 

24 d’hc email was urgetit and detailed and indicated that 

25 “The situation is past critical. . . . Estimates are many 
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1 will die within honrs.”. BrowTi’s reply was eniblernatie of 

2 the administration’s entire response to the eatastrophe: 

3 “Thanks for the update. Anything specific I need to do 

4 or tweak?”. The Secretary of Homeland Security, Michael 

5 (lliortoff, did not declare an emergency, did not mobilize 

6 the Federal resources, and seemed to not even know what 

7 was happening on the ground until reporter's told him. 

8 On Friday, August 26, 2005, Governor Kathleen 

9 Blanco declared a State of Emergency in Louisiana and 

10 Gover-nor Haley Barbour- of Mississippi followed suit the 

11 next day. iVlso on that Saturday, Govrrrnor Blam-o askrrd 

12 the President to declare a Federal State of Emergency, 

13 and on August 28, 2005, the Sunday before the storm 

14 hit, Mayor Nagin dedared a State of Emergenry in New 

15 Orleans. This show^s that the local authorities, responding 

16 to federal warmings, knew how' bad the destraction was 

17 going to be and anticipated being oveiwhehried. Failure 

18 to act under these circumstances demonstrates gross neg- 

19 ligence. 

20 In all of these actions and decisions, Presiderrt 

21 George W. Bush has acted in a manner contrary to his 

22 trust as President and Commander in Chief, and subver- 

23 sive of corrstitutiorral gover-nmeirt, to the prejudice of the 

24 cause of law and justice and to the manifest injure^ of the 

25 people of the United States. Wherefore, President George 
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1 W. Bush, by sudi (roudiuit, is guilty of an impeadiable 

2 offense warranting’ removal from office. 

3 Akticle XXXII — MisijEAding Congress and the 

4 American IhsoPLE, SystematicaijjY Under- 

5 mining I'Ipports To Address Gi.orai; Ctamate 

6 CiMNGE 

7 In his conduct while President of the United States, 

8 George W. Hnsh, in violation of his constitutional oath to 

9 faithfully execute the office of President of the United 

10 States and, to the best of his ability, preserve, protect, 

1 1 and deftnid the Constitution of the United States, and in 

12 Golation of his constitutional duty under article II, section 

13 3 of the Constitution “to take care that the laws be faitli- 

14 fully exet'uted"’, has both personally and atting through 

15 his agents and subordinates, together with the Vice Presi- 

16 dent, ignored the peril to life and property posed by global 

17 (‘liniate (iliange, manipulated s(;ientific, information and 

18 mishandled protective policy, constituting nonfeasance and 

19 malfeasance in office, abuse of power, dereliction of duty, 

20 and deception of Congress and the American people. 

21 President Bush knew the expected effects of climate 

22 change and the role of human actmties in driving climate 

23 change. This knowledge pi’eceded his fh’St Presidential 

24 term . 
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1 (1) During his 2000 Presidential eanipaign, he 

2 promised to rcgnhitc carbon dioxide emissions. 

3 (2) In 2001, the Interg'ovemmental Panel on 

4 Climate Chang-e, a global body of hundreds of the 

5 world’s foremost exiierts on elimate change, con- 

6 eluded that “most of observed warming over last 50 

7 years (is) likely due to increases in greenhouse gas 

8 concentrations due to human activities.” The I'hird 

9 Assessment Report projected several effects of cli- 

10 mate change such as continued “widespread I’etreat” 

11 of glaciers, an “inc'rease threats to human he.dth, 

12 particularly in lower income populations, predomi- 

13 iiantly vlthin tropical/subtropical countries”, and 

14 “water shortages”. 

15 (3) The grave danger to national security posed 

16 by global climate change was recognized by the Pen- 

17 tagoii’s Defense Advamnd Planning Researcdi 

18 Projects Agency in October of 2003. An agency-com- 

19 missioned report “explores how such an abmpt cli- 

20 mate change scenario coidd potentially de-stabilize 

21 the geo-political enrironment, leading to skirmishes, 

22 battles, and even war due to resource constraints 

23 such as: 1) Food shortages due to decreases in net 

24 global agricultural production, 2) Decreased avail- 

25 ability and quality of fresh water in kej^ regions due 
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1 t(i shifted precdpitation pa,tt(!rs, causing' more fre- 

2 (|uent floods and droughts, It) Disrupted access to 

3 energy supplies due to extensive sea ice and stormi- 

4 ness.”. 

5 (4) A Dceoiuber 2004 paper in Science re-viewed 

6 928 studies published in peer reviewed journals to 

7 determine the number providing’ evidence against the 

8 existence of a link between anthropogenic emissions 

9 of carbon dioxide and climate change. “Remarkably, 

10 none of the papers disagreed with the consensus po- 
ll sition.’". 

12 (5) The November 2007 Inter-Govenunental 

13 Panel on GHmate Change (IPCC) Fourth Assess- 

14 nient Report showed that global anthropogenic^ emis- 

15 sions of greenhouse gasses have increased 70 percent 

16 between 1970 and 2004, and anthropogenic emis- 

17 sions are veiy likely the cause of global (‘limate 

18 change. The report concluded that global climate 

19 change ccould cause the extinction of 20 to 30 per- 

20 cent of species in unique ecosystems such as the 

21 polar areas and biodiversity hotspots, increase ex- 

22 treme weather events especially in the developing 

23 wocld, and have adverse effects on food production 

24 and fresh water availability. 
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1 The President, has done little to address this most 

2 serious of prohleins, thus eonstitnthig an abuse of power 

3 and criminal neglect. He has also actively endeavored to 

4 undermine efforts by the Federal Government, States, and 

5 other nations to ta,kc action on their own. 

6 (1) In March 2001, President Bush announced 

7 the U.S. would not be pursuing ratification of the 

8 Kyoto Protocol, an international effort to reduce 

9 gi’eenhouse gasses. The United States is the only in- 

10 dusti-ialized nation that has failed to ratify the ac- 

11 cord. 

12 (2) In March of 2008, Representative Ileniy 

13 Waxman vTote to EPA Administrator Stephen 

14 Johnson: “In August 200.3, the Bush Administration 

15 denied a petition to regulate CO 2 emissions from 

16 motor vehicles by deciding that CO 2 was not a pol- 

17 lutant under the (Jean Air Act. In April 2007, the 

18 U.S. Supreme Gourt overmled that determination in 

19 Massachusetts v. EPA. The Supreme Court wrote 

20 that ‘If EPA makes a finding of endangerment, the 

21 Clean Mr Act requires the agency to regulate emis- 

22 sions of the deleterious pollutant from new' motor ve- 

23 hides.’. The EPA then conducted an extensive iiives- 

24 ligation involving 60-70 staff who concluded that 

25 ‘CO 2 emissions endanger both human health and 
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1 wcilfare.'. These findings were submitted to tlie 

2 White Mouse, after whieh work on the findings and 

3 the required regulations was halted.”. 

4 (3) A Memo to Membei's of the Committee on 

5 Oversight and (Tovorumout Reform on May 19, 

6 2008, stated, “The record before the Committee 

7 shows: (1) the career staff at EPA uiianimously sup- 

8 ported granting California’s petition (to he allowed 

9 to regulate greenhouse gas emissions from cars and 

10 ti'ucks, consistent with California state law); (2) Ste- 

11 pheii Johnson, the Administrator of EPA, also sup- 

12 ported gi-anting California’s petition at least in part; 

13 and (3) Administrator Johnson reversed his position 

14 after (‘onimunications wdtti officials in the Wliite 

15 House.”. 

16 The President has suppressed the release of scientific 

17 information related to global climate (Jiange, an acition 

18 winch undermines Congress’s abiliW to legislate and pro- 

19 vide oversight, and which has thwarted efforts to prevent 

20 global climate change despite the serious tln-eat that it 

21 poses. 

22 (1) In Eebmaiy, 2001, ExxonMobil wrote a 

23 memo to the Wliite House outlining ways to influ- 

24 CTicc the outcome of the Third Assessment report by 

25 the Intergovernmental Panel on Climate Change. 


HRES 1258 IH 



423 


151 

1 The memo opposed the reelec'tion of Dr. Robert 

2 Watson as the IPCC Chair. 'I'bo White I loose then 

3 supported an opposition candidate, who was subse- 

4 qiieiitly elected to replace Dr. Watson. 

5 (2) The New' York Times on Jannar^r 29, 2006, 

6 reported that James Hansen, NASA’s senior climate 

7 scientist was waiTied of “dire consequences” if he 

8 continued to speak ont about global climate change 

9 and the need for reducing emissions of associated 

10 gasses. The Times also i-eported that: “At climate 

11 laboratories of the National Oceanic and Atmos- 

12 pheric Administration, for example, many scientists 

13 who routinely took calls from reporters five years 

14 ago can now do so only if the interview’ is approved 

15 by administration officials in Washington, and then 

16 only if a public affairs officer is present or on the 

17 phone.”. 

18 (3) In December of 2007, the House Committee 

19 on Oversight and Government Reform issued a re- 

20 port based on 16 months of investigation and 27,000 

21 pages of documentation. Acconling to the summary: 

22 “The eHdence before the Committee leads to one in- 

23 escapable conclusion: the Bush Administr'ation has 

24 engaged in a systematic effort to manipulate climate 

25 change science and mislead policy makers and the 
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1 public* about the dangers of global warming.’' The 

2 report dcseribod how the White 1 louse appointed 

3 former petroleum industiy lobbyist Phil Cooney as 

4 head of the Council on Environmental Quality*. The 

5 report states “There was a sy*stematie White House 

6 effort to minimize the significance of climate change 

7 by* editing climate change reports. CEQ Chief of 

8 Staff Phil Cooney* and other CEQ officials made at 

9 least 294 edits to the Administration’s Strategic 

10 Plan of the Climate Change Science Program to ex- 

11 aggeratt* or emphasize s(*i(!ntitic uncertainties or to 

12 de-emphasize or diminish the importance of the 

13 human role in global warming.”. 

14 (4) On April 23, 2008, Representative Henry 

15 Waxman wrote a letter to EPA Administrator Ste- 

16 plieii L. Johnson. In it he reported: “Almost 1,600 

17 EPA sciientists completed the Union of Conccemed 

18 Scientists sniwey* questionnaire. Over 22 percent of 

19 these scientists reported that ‘selective or incomplete 

20 use of data to justify a specific regulatory outcome’ 

21 occuiTcd ‘frequently*’ or ‘occasionally’ at EPA. Ninc- 

22 ty-four EPA scientists reported being frequently* or 

23 occasionally directed to inappropriately exclude oi' 

24 alter- technical information from an EPA scientific 

25 document. Nearly* 200 EPA scientists said that they 
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1 liave fre(juently or ocicasionally been in situations in 

2 wiiieh scientists have actively objeotod to, resigned 

3 from or removed themselves from a project because 

4 of pressLU'C to change scientific findings.”. 

5 In all of these actions and decisions, President 

6 George W. Bush has acted in a manner contraiy to his 

7 trust as President and subversive of constitutional govern- 

8 ment, to the prejudice of the cause of law and justice and 

9 to the manifest injiuy of the people of the United States. 

10 Wlierefore, President George W. Bush, by such conduct, 

11 is guUty" of an impcsachable offense warranting removal 

12 from office. 

13 Article XXXIII — Eepeatedlt Ignored jvnd Failed 

14 To Respond to High LsyrEL Intelligem'e 

15 Warnings of Planned Terrorist Attacks in 

16 THE U.S., Prior to 9/11 

17 In his (‘onduct while President of the United States, 

1 8 George W. Bush, in violation of his constitutional oath to 

19 faithfully execute the office of President of the United 

20 States and, to the best of his ability, preserve, protect, 

21 and defend the Constitution of the United States, and in 

22 violation of his constitutional duty' under article II, section 

23 3 of the Constitution ’‘to take care that the laws be faith- 

24 fully' executed”, has both pcrsoriaHy and acting through 

25 his agents and subordinates, together with the Vice Presi- 
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1 dent, failed in Mk Constitutional duties to take proper 

2 steps to protect the nation prior to September 1 1 , 2001 . 

3 The Write House’s top counter-teiTorism adviser, 

4 Richard A. Clarke, has testified that from the beginning 

5 of George W. Bush’s presidency until Sejrteniber 1 1 , 2001 , 

6 Clarke attempted unsuccessfully to persuade President 

7 Bush to take steps to protect the nation against tei'rorism. 

8 Clarke sent a memorandum to then-National Security Ad- 

9 visor Condoleezza Rice on January 24, 2001, “urgently” 

10 but unsuccessfully requesting “a Cabinet-level meeting to 

1 1 deal with the impending al Qaeda attack.”. 

12 111 April 2001, Clarke wms finally gi'anted a meeting, 

13 but oidv' with second-in-command department representa- 

14 tives, including Deputy Secretaiy of Defense Paul 

15 Wolfowitz, wko made light of Clarke’s concerns. 

16 Clarke confirms that in June, July, and August 

17 2001, the Central Intelligenc'e Agency ((.JA) wmrned the 

18 president in daily briefings of unprecedented indications 

19 that a major al Qaeda attack was going to happen against 

20 the United States somewhere in the world in the weeks 

21 and months ahead. Yet, Clarke w'as still unable to convene 

22 a cabinet-level meeting to address the issue. 

23 Condoleezza Rice has testified that George Tenet met 

24 with the president 40 times to warn him that a major al 

25 Qaeda attack was going to take place, and that in response 
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1 the president did not e.onvene any meetings of top ofticdals. 

2 At such meetings, the ItBI eonld have shared information 

3 on possible teiTorists enrolled at flight schools. Among the 

4 many preventive steps that could have been taken, the 

5 Federal Aviation Administration, airlines, and airyjorts 

6 might have been put on full alert. 

7 According to Condoleezza Rice, the first and only 

8 cabinet-level meeting prior to 9/1 1 to discuss the threat 

9 of terrorist attacks took place on September 4, 2001, one 

10 week before the attacks in New A'ork and Washington. 

11 On August 6, 2001, President Bush was preseiihsd 

12 a President’s Daily Brief (PDB) article titled “Bin Laden 

13 Determined to Strike in U.S.”. The lead sentence of that 

14 PDB artirie indi(‘ated that Bin Laden and his followers 

15 wanted to “follow the example of World Trade Center 

16 bomber Ranizi Yousef and ‘bring the fighting to Amer- 

17 ica’ The article warned; “Al-Qa’ida members — imhiding 

18 some who are U.S. citizens — ^have resided in or traveled 

19 to the U.S. for years, and the group apparently maintains 

20 a support structure that could aid attacks.”. 

21 The article cited a “more sensational threat reporting 

22 that Bin Laden wanted to hijack a U.S. aircraft”, but in- 

23 dicated that the GLA had not been able to corroborate such 

24 reporting. The PDB item included iTiformation from the 

25 FBI indicating “patterns of suspicious activity in this 
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1 (iomitr}^ consistent with preparations for hijatikings or 

2 other t> 7 )cs of attacks, inclnding recent survoillanee of 

3 Federal buildings in New York’’. The article also noted 

4 that the CIA and FBI were investigating “a call to our 

5 embassy in the Il/Xhl in May saying that a group of Bin 

6 Laden supporters was in the U.S. planning attacks with 

7 explosives”. 

8 The president spent the rest of August 6, and almost 

9 all the rest of August 2001 on vacation. There is no evl- 

10 dence that he called any meetings of his advisers to discuss 

11 this alarming report. Wlnm the title and substama; of this 

12 PDB article were later reported in the press, then-Xa- 

13 tional Security Adviser Condoleezza Bice began a sus- 

14 tained (‘ainpaigu to play (hmm its significianc^e, until the 

15 actual text was ev^eiituaUy released by the Wliite House. 

16 New York Times writer Douglas Jehl, put it tlris way: 

17 “In a single 17-sentence doraiment. the intelligence brief- 

18 ing delivered to President Bush in August 2001 spells out 

19 the who, hints at the what and points towards the where 

20 of the terrorist attacks orr New York and Washirrgtorr that 

21 followed 36 days later.”. 

22 Elearror Hill. Executive Director of the joirrt congres- 

23 siottal committee iirvestigatirrg the perforrriarrce of the 

24 U.S. intelligence community bcfor'c September 11 , 2001, 

25 reported irr mid-September 2002 that intelligence reports 
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1 a year earlier “reiterated a (ionsiKtent and constant theme: 

2 (Isama bin Laden’s intent to lanneh terrorist attaeks in- 

3 side the LTnited States”. 

4 That joint inquiiy revealed that just two months be- 

5 tore September 11, an intelligenee briefing for “senior 

6 government officials” predicted a terrorist attack with 

7 these words: “The attack will be spectacular' and designed 

8 to inflict mass casualties against U.S. facilities or inter- 

9 ests. Attack preparations have been made. Attack -will 

10 occur' with little or no waruirrg.”. 

11 Given the Wliite House’s insistence on secrecy with 

12 regard to wliat inteUigeiice was given to President Bush, 

13 the joint -inquii-jr repor't does not divulge whether he took 

14 part in that briefing. Even if he did not, it strains credii- 

15 lity to suppose that those “senior governiment officials” 

16 would have kept its alarrrring substance from the presi- 

17 dent. 

18 Again, thei’e is no e'ridence that the president held 

19 any meetings or took any aotiorr to deal with the threats 

20 of such attacks. 

21 In all of these actions and decisions, President 

22 George W. Bush has acted in a manner corrtraiy' to his 

23 trust as President, and subversive of corrstitutional gov- 

24 ernment, to the prejudice of the cause of law and justice 

25 aird to the manifest injury of the people of the Uirited 
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1 States. Wtierefore, President George W. Bush, by sneh 

2 eondnet, is guilty of an impeachable offense warranting 

3 removal from office. 

4 Article XXXIV — Obstruction of In\^stigation 

5 Into the Attacks of September 1 1, 2001 

6 In his conduct while President of the United States, 

7 Geoi-ge W. Bush, in violation of his constitutional oath to 

8 faithfully execute the office of President of the United 

9 States and, to the best of his ability, preseive, protect, 

10 and defend the Constitution of the United States, and in 

11 Uolation of his (constitutional duty under article II, section 

12 .3 of the Constitution “to take care that the laws be faith- 

13 fully executed”, has both personally and acting through 

14 his agents and suborchiiates, together with the Vi(‘e Presi- 

15 dent, obstructed investigations into the attacks on the 

16 World Trade Center and Pentagon on September 11, 

17 2001. 

18 Following September 11, 2001, President Bush and 

19 Vice President Clieney took strong steps to thwart any 

20 and all proposals that the circumstances of the attack be 

21 addressed. Thcn-Sccrctaiy of State Colin Powell was 

22 forced to renege on his public promise on September 23 

23 that a “Wliite Paper” would be issued to explain the cii- 

24 cumstances. Less than two weeks after that promise, Pow- 

25 ell apologized for his “unfortunate choice of words”, and 
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1 explained that Aiiieri(',ans would have to rely on “inforrna- 

2 tion eoniing ont in the press and in other ways’! 

3 On September 26, 2001, President Bush drove to 

4 Central Iiitelligeuoe Ag-ency (CL4) headquarters in Lang- 

5 ley, Virginia, stood vHth Director of Central Intelligence 

6 George Tenet and said: “My report to the nation is, we’ve 

7 got the best intelligence we can possibly have thanks to 

8 the men and women of the C.T.A.” George Tenet snbse- 

9 quentty and falsely claimed not to have visited the presi- 

10 dent personally between the start of Bush’s long CravvTord 

11 vacation and September 11, 2001. 

12 Testifying before the 9/11 Commission on April 14, 

13 2004. Tenet answered a question from Commission mem- 

14 her Tirnotlw Roerner by" referring to the president’s vaca- 

15 tion (July- 29-August 30) in Crawford and insisting that 

16 lie did not see the president at all in August 2001. “You 

17 never talked with hirnt” Roemer asked. “No”, Tenet re- 

18 plied, explaining that for much of August he too was “on 

19 leave”. An Agency" spokesman called reporters that same 

20 evening to say Tenet had misspoken, and that Tenet had 

21 biiefcd Bush on August 17 and 31. The spokesman cx- 

22 plained that the second briefing took place after the presi- 

23 dent had returned to Washington, and played down the 

24 tirst one, in Crawford, as uneventful. 
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1 In his ijook, At tlie Center of the Storm (2007), 

2 'I’cnot refers to what is almost certainly his August 1 7 -visit 

3 to Crawford as a follow-up to the “Bin Laden Determined 

4 to Sti’ike in the U.S.” article in the CIA-prepared Presi- 

5 dent’s Daily Brief of August 6. 'Ihat hrietiug was immor- 

6 talized in a Time Magazine photo capturing Harriet Myers 

7 holding the PDB open for the piesideiit, as two CIA offi- 

8 cers sit by. It is the same briefing to which the president 

9 reportedly reacted by telling the CIA briefer, “All right, 

10 you’ve covered your ass now.”. (Ron Suskind, The One- 

11 Percent Dod.rine, p. 2, 2006). In At the Centcsr of the 

12 Storm, Tenet wiltes: “A few weeks after the August 6 

13 PDB was delivered, I followed it to CrawTord to make sure 

14 that the president stayed (‘urrent on events.”. 

15 AMTiite House press release suggests Tenet was also 

16 there a week later, on August 24. According to the August 

17 25, 2001, release, President Bush, addressing a group of 

18 -visitors to Crawford on August 25, told them: “George 

19 Tenet and I, yesterday, we piled in the ne-w nominees for 

20 the Chairman of the Joint Chiefs, the Vice Chairman a^id 

21 their wives and went right up the canyon.”. 

22 In early Febi-uaiy 2002, Vice President Dick Cheney 

23 warned then-Senate Majority Leader Tom Dasclile that 

24 if Congress went ahead with an investigation, administra- 

25 tion officials might not show up to testify. As pressure 
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1 grew for an investigafion, the president and ^Ic'.e president 

2 agreed to the establishment of a eongressional joint eom- 

3 mittee to conduct a “Joint Inquiiy”. Eleanor Hill, Execu- 

4 tive Director of the Inquiry, opened the Joint Inquiry's 

5 tinal public hearing in mid-September 2002 with the fol- 

6 lowing disclaimer: “I need to report that, aecording to the 

7 WJiite House and the Direetoi' of Central Intelligence, the 

8 president’s knowledge of intelligence information relevant 

9 to this inquiiy remains classified, even when the substance 

10 of the intelligence infonnation has been declassified.”. 

11 The National Oommission on Terrorist Attacks, also 

12 known as the 9/11 Commission, was created on November 

13 27, 2002, following the passage of congi-essional legisla- 

14 tioii signed into law by President Bush. The President was 

15 asked to testify before the Commission. lie refused to tes- 

16 tify except for one hour in private with only two Commis- 

17 sion members, with no oath administered, with no record- 

18 ing or note taking, and with the Vice President at his side. 

19 Commission Co-Chair Lee Hamilton has WTitten that he 

20 believes the commission was set up to fail, was undei- 

21 funded, was mshed, and did not receive proper coopera- 

22 tioii and access to information. 

23 A December 2007 review of classified documents by 

24 fonner members of the Commission found that the com- 

25 mission had made repeated and detailed requests to the 
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1 CIA in 2003 and 2004 for dociumontH and other inforrna- 

2 tion about the interrogation of operatives of 1 Qaeda, and 

3 had been told falsely by a top CIA official that the agency 

4 had “produced or made available for levievv” evei-jlhirig 

5 that had been reiinostcd. 

6 In all of these actions and decisions, President 

7 Geoi-ge W. Bush has acted in a maimer contrary to his 

8 trust as President, and subversive of constitutional gov- 

9 eniment, to the prejudice of the cause of law and justice 

10 and to the manifest injury of the people of the United 

11 States. Wherefore, Pn^sidimt George W. Bush, by such 

12 conduct, is guilty of an impeachable offense waiTantiiig 

13 removal from office. 

14 ARTKILE XXX V — ^ENDAX(iEKIN(t THE HEALTH OF 9/11 

15 FmST Responders 

16 In his conduct while President of the United States, 

17 George W. Bush, in violation of his constitutional oath to 

18 faithfully execute the office of President of the United 

19 States and, to the best of his ability, preseive, protect, 

20 and defend the Constitution of the United States, and in 

21 \dolation of his constitutional duty under article II, section 

22 3 of the Constitution “to take care that the laws be faith- 

23 fully executed”, has both personally and acting through 

24 his agents and subordinates, together with the Vice Presi- 

25 dent, recklessly endangered the health of first responders, 
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1 resid(!nts, and workers at and near tti(s former lociation of 

2 the World 'I'radc Center in New York City. 

3 The Inspector General of the Emdronmental Protec- 

4 tion Agency (EPA) August 21, 2003, report numbered 

5 20()3-P-()()()12 and entitled “KPA’s Response to the 

6 World Trade Center Collapse: Challenges, Successes, and 

7 Areas foi' Improvemeiit”, includes the following findings: 

8 “[W]hen EPA made a September 18 announee- 

9 ment that the air was ‘safe’ to breathe, it did not 

10 have sufficient data and analyses to make such a 

11 blanket statement. At that time, air monitoring data 

12 w'as lacking for several pollutants of concern, iiiclud- 

13 ing particulate matter and polychlorinated biphenyls 

14 (PCBsh Furthermore, The Wliite House Council on 

15 Environmental Quality (CEQ) influenced, through 

16 the collaboration process, the information that EPA 

17 communicated to the public through its early press 

18 releases when it conrinced EPA to add reassuring 

19 statements and delete cautionaiy ones.”. . . 

20 “As a result of the TOiite House CEQ’s iiiflu- 

21 once, guidance tor cleaning indoor spaces and infor- 

22 mation about the potential health effects from lYTC 

23 debris were not included in EPA-issued piess re- 

24 leases. In addition, based on CEQ’s intlucnce, reas- 

25 suring information was added to at least one press 
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1 release and cantionary information was deleted from 

2 llPA’s draft version of that press release. . . . 

3 [TJhe \Vliite House’s role in EPA’s public commu- 

4 nlcations about WTC eiiviroriineiital eouditioris was 

5 described in a September 12, 2001, e-mail from the 

6 EPA Deputy’ Administrator’s Chief of Staff to sen- 

7 ior EPA officials: 

8 “ All statements to the media should be 

9 cleared through the NSC | National Security 

10 Council] before they ai-e released.’ 

11 ‘‘A(‘cordiiig to the EPA Cliief of Staff, one par- 

12 ticular CEQ official was designated to work vlth 

13 EPA to ensure that clearance was obtained through 

14 NSC. The Associate Administrator for the EPA Of- 

15 fiee of Communications, Education, and Media Rela- 

16 tioiis (OCEME)3 said that no press release could be 

17 issued for a, 3- to 4-week period after September 11 

18 without approval from the CEQ contact.”. 

19 Acting EPA Administrator Marianne Iloriiifco, who 

20 sat in on EPA meetings with the Wliite House, has said 

21 in an inteivicw that the WTiite House played a coordi- 

22 iiating role. The National Security Council played the key 

23 role, filtering incoming data on ground zero air and water, 

24 Horinko said: “I think that the thinking w^as, these are 
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1 experts in I^TVID (weapons of mass destni(;tion), so they 

2 shonlcl have the cooniinating role.”. 

3 In the cleannp of the Pentagon following September 

4 11, 2001, Occupational Safety and Health Administi'atioii 

5 laws were enforced, and no workers beeanie ill. At the 

6 World Trade Center site, the same laws wore not enforced. 

7 In the years since the release of the EPA Inspectoi- 

8 General’s above-cited report, the Hnsh Administration has 

9 still not effected a clean-up of the indoor air in apartments 

10 and woi'kspaces near the site. 

11 So'eenings (‘ondiicted at the Mount Sinai Mtslical 

12 Center and released in the September 10, 2004, Morbidity 

13 and Mortality Weekly Report (MMWR) of the Federal 

14 ( tenters For Disease Control and Prevention (CD(.!), pro- 

15 duced the following results: 

16 “Both upper and low'er respiratoiy problems 

17 and mental health difficulties are whdespread among 

18 rescue and recovery workers who dug through the 

19 luins of the World Trade Center in the da^o fol- 

20 lowing its destruction in the attack of September- 11, 

21 2001 . 

22 “An analysis of the screenings of 1,138 workers 

23 and volunteei'S who responded to the World Tr-ade 

24 Center disaster found that ticarly three-quarters of 

25 them expei-ienced new or worsened upper respiratoiy 
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1 problems at some point while working at Gronnd 

2 Zero. And half of those examined had nppor and/or 

3 lower respiratory swiiptonis that persisted up to the 

4 time of their examinations, aii average of eight 

5 months after their W'l’C efforts ended.”. 

6 A larger study released in 2006 found that roiighly 

7 70 percent of nearly 1 0,000 woihei'S tested at Mount Sinai 

8 from 2002 to 2004 reported that they had new or substan- 

9 tially worsened respiratory problems while or after work- 

10 ing at ground zero. This study showed that many of the 

11 respiratory ailments, induding sinusitis and asthma, and 

12 gastrointestinal probleirrs related to thenr, initially re- 

13 ported by ground zero workers persisted or grew worse 

14 over time. Most of the groirnd zero workers in the study 

15 who reported trouble breatlrirrg while workirrg there were 

16 still having those probleirrs two and a half years later, an 

17 indication of (hronic illness unlikely to improve over time. 

18 In all of these actions and decisions, President 

19 George W. Bush has acted in a manner oorrtrary to his 

20 trust as President, and subversive of coirstitutional gov- 

21 cr-rrmcirt, to the prciudicc of the cause of law arrd justice 

22 aird to the manifest injury of the people of the Uirited 

23 States. Wlrerefore, President George W. Bush, by such 
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1 (iondiK't. is guilty of an impeadiable offense; warranting 

2 rornovnl from office. 

O 
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nOTH CONGRESS 
2 d Session 


H. RES. 1345 


Impeac'liiiig' (ireorge W. Bush, Presideiil- ol' the I'nited States, oI‘ high ciimes 
and misdemeanors. 


IN TUK HOUSE OF REPRESENTATIVES 


July 15, 2008 

Mr. Kucinich subnhtted the following resolution 
July 15, 2008 

By motion of tlie House, referred to the Committee on the Judiciaiy 


RESOLUTION 

InipeacMiig George W. Bush, President of the United States, 
of high Climes and misdemeanors. 

1 Resolved, That President George W. Bush be im- 

2 peached for high crimes and misdemeanors, and that the 

3 folloiving Article of Impeachment he exhibited to the 

4 United States Senate: 

5 An Article of Impeachment exhibited by the House 

6 of Representatives of the United States of America in the 

7 name of itself and the people of the United States of 

8 Ariierica, in maintenance and support of its impeaclirnent 
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1 aguinst President George W. Bnsii for higfi (Times and 

2 inisdoniennors. 

3 Akticle Onk — Deceivtncj Congbess With Fab- 

4 KiCATED Threats of Iraq WMDs To Fraudu- 

5 TjEntt.y Gbtain Support for an Author, tzatton 

6 of the Use of Military Force Against Iicaq 

7 In his conduct while President of the United States, 

8 George W. Hush, in violation of his constitutional oath to 

9 faithfully execute the Office of President of the United 

10 States, and to the best of his ability, preserve, protect, 

1 1 and deftnid tht; Constitution of the United States, and in 

12 edolation of his constitutional duty under article II, section 

13 3 of the Constitution “to take care that the laws be faitli- 

14 fully execnited,’’ deceived Congress with fabri(‘ate(I threats 

15 of Iraq Weapons of Mass Destruction to fraudulently ob- 

16 tain support for an autliortzation for the use of force 

17 against Iraij^ and used that fraudulently obtained aiithor- 

18 ization, then acting in his capacity under article II, section 

19 2 of the Constitution as Commander hi Chief, to commit 

20 U.S. troops to combat in Iraq. 

21 To gain congTcssional support for the passage of the 

22 Joint Kesolution to Authorize the Use of United States 

23 Armed Forces Against Iraq, the President made the fol- 

24 lowing material representations to the Congress in S.J. 

25 Res. 45: 


HRES 1345 HTH 



442 


1 1. That Iraci was “(‘ontiiming to possess and 

2 develop a significant eheinical and biological weapons 

3 capability. . . 

4 2. That Iraq was “actively seeking a nueleai- 

5 weapons eapabilit^e . . 

6 3. That Iraq was “continning to threaten the 

7 national security hiteiests of the United States arid 

8 international peace and security.” 

9 4. That Iraq has demonstrated a “willingness 

10 to attack, the United States. . . .” 

11 5. That “riKsmbers of al Qaeda, an organization 

12 bearing responsibility for attacks on the United 

13 States, its citizens and interests, including the at- 

14 tatks that o(‘(!urred on September 11, 2001, are 

15 known to be in Iraq. . . .” 

16 6. The “attacks on the United States of Sep- 

17 teinber 11, 2001, unders(‘ored the gravity of the 

18 threat that Iraq will transfer weapons of mass de- 

19 stmetion to international terrorist organiza- 

20 tions. . . .” 

21 7. That Iraq “will either employ those weapons 

22 to launch a suiprise attack against the United 

23 States or its Aimed Forces oi- provide them to intei- 

24 national terrorists who wmild do so. . . .” 
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1 8. That an “extreme magnitude of harm that 

2 would result to the United States and its eitizens 

3 from such an attack. . . 

4 9. That the afoi-ementioned threats “justify ac- 

5 tion by the United States to defend itself. . . .” 

6 10. The enactment clause of section 2 of S.J. 

7 Res. 45. the Authorization of the Use of the United 

8 States Armed Forces authorizes the President to 

9 “defend the national security interests of the United 

10 States against the threat posed by Iraq. . . .” 

1 1 Earfi (ionsecpiential representation mad(‘ by the Presi- 

12 dent to the Congress in S.J. Res. 45 in subsequent 

13 iterations and the final version was unsupported by evi- 

14 dence wliirti was in the (iontrol of the lATiite House. 

15 To wit: 

16 1. Iraq was not “continuing to possess and de- 

17 velop a significant chemical and biological weapons 

18 capability. . . .” 

19 “A substantial amount of Iraq’s chemical 

20 warfare agents, preciu'sors, munitions and pi'O- 

21 duction equipment were destroyed between 

22 1991 and 1998 as a result of Operation Desert 

23 Storm and United Nations Special Commission 

24 (UNSC031) actions. There is no reliable iiifor- 

25 mation on whether Iracj is producing and stock- 
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1 piling (iemiciil weapons or whether Iracj has or 

2 will establish its ehcmical warfare agent prodnc- 

3 tion facilities.” 

4 The source of this information is the De- 

5 tense Intelligence Agency, a report called, 

6 “Iraq — Key WMl) Facilities — ^An Operational 

7 Support Study,” Septeinbei- 2002. 

8 “Statements by the President and Vice 

9 President prior to the October 2002 National 

10 Intelligence Estimate regarding Iraq’s chemical 

11 weapons production (‘apability and athivities did 

12 not reflect the intelligence community’s uncer- 

13 tainties as to whether such production was on- 

14 going.” 

15 The source of this information is the Sen- 

16 ate Select Committee on Intelligence, a report 

17 entitled “Report on Wliether Publi(! Statements 

18 Regarding Iraq By U.S. Government Officials 

19 Were Substantiated By Intelligence Informa- 

20 tion.” June 5, 2008. 

21 “In Api-il and early May 2008, military 

22 forces found mobile trailers in Iraq. Although 

23 intelligence experts disputed the purpose of the 

24 trailers, administration officials rcpicatcdly as- 

25 sorted that they were mobile biological weapons 
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1 laboratories. In total, President Bush, Vi(',e 

2 President Cheney, Secredary Rumsfeld, Soc- 

3 retaiy Powell, and National Security Advisor 

4 Rice made 34 misleading- statements about the 

5 trailers in 27 separate public appearances. 

6 Shortty after the mobile trailers were found, the 

7 Central lutelligeiiee Agency arid the Defense Li- 

8 telligenee Agency issued an unelassitied white 

9 paper evaluating the trailers. The white paper 

10 was released without cooi-dination with othei- 

11 rntunbers of tlu' intelligen(!(^ (‘ommunity, how- 

12 ever. It was later disclosed that engineers from 

13 the Defense Intelligence Agency who examined 

14 the trailers eoneluded that they were most likely 

15 used to produce hydrogen for artillery weather 

16 balloons. A former senior intelligence official re- 

17 ported that ‘only one of 15 intelligem-e analysts 

18 assembled from three agencies to discuss the 

19 issue in June endorsed the white paper conclu- 

20 siou.’ ’■ 

21 The source of this information is the 

22 House Committee on Government Reform, mi- 

23 uoi'ity staff, ‘‘Iraq on the Record: Bush Admin- 

24 istration’s Public Statements about Chemical 

25 and Biological Weapons.” March 16, 2004. 
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1 Former ehief of CIA eovert operations in 

2 Fjiiropc, 'I'ylcr Driimholler, has said that the 

3 CIA had credible sources discounting weapons 

4 of mass destruction claims, including the pri- 

5 niary source of biological weapons claims, an in- 

6 formant who the Germans code-named 

7 “Curvebair’ whom the Gennans had informed 

8 the Bush administration was a likelj^ fabricator 

9 of information including that conceming the 

10 Niger yellowcake forgery. Two othei’ fonnei' 

11 CLV offi(‘ers (‘oiifirmed Dmmheller’s account to 

12 Sidney Blunientlial who reported the stoiy at 

13 Salon.com on September 6, 2007, which in fact 

14 is the media source of this information. 

15 “In practical terms, with the destruction of 

16 the al Ilakam facility. Iraq abandoned its ambi- 

17 tion to obtain advanced biological weapons 

18 quickly. The Iraq Survey Group (ISG) found no 

19 direct evidence that Iraq, after 1996, had plans 

20 for a new biological weapons program oi' was 

21 conducting biological wcapons-spccific work for 

22 militars^ puiposes. Indeed, from the mid-1990s, 

23 despite evidence of continuing inteiest in Jiu- 

24 clear and chemical weapons, there appears to be 

25 a complete absence of discussion or even inter- 
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1 est in l)iol(igi(;al weapons at the Presidential 

2 level. In spite of exhaustive investigation, the 

3 Iraq Sun^ey Group found no evidence that Iraq 

4 possessed, or was developing, biological weapon 

5 agent prorlnction systems mounted on road ve- 

6 hides or railway wagons. The Iraq Survey 

7 Group harbors severe doubts about the source’s 

8 credibility in regards to the breakout program.” 

9 That’s a direct quote from the “Comprehensive 

10 Report of the Special Advisor to the Du-ector of 

11 Central Intelligene-e on Iraxj’s WMD,” coin- 

12 monly known as the Duelfer report by Charles 

13 Duelfer. 

14 “Wliile a small number of old, abandoned 

15 chemical munitions have been discovered, the 

16 Iraq Surv^ey Group .judges that Iraq unilaterally 

17 destroyed its undeclared diemical weapons 

18 stockpile in 1991. There are no credible indica- 

19 tions that Baghdad resumed production of 

20 chemical munitions thereafter, a policy the Ix'aq 

21 Suiwcy Group attributes to Baghdad’s desire to 

22 see sanctions lifted, or rendered ineffectual, or 

23 its feai- of force against it should WMD be dis- 

24 covered.” 
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1 The soiircie of this inforriiiition, tlie “Com- 

2 prehcTisive Report of the Special Achnsor to the 

3 Director of Central Intelligence on Iraq’s 

4 WMD,” Charles Duelfei-. 

5 2. Iraq was not “actively seeking a nuclear 

6 weapons capabilitjr” 

7 The key finding of the Iraq Survey 

8 Group’s report to the Director of Central Intel- 

9 ligence found that “Iraq’s ability to reconstitute 

10 a nuclear weapons pi-ogram progressively de- 
ll (^ayed after that date. Saddam Ilnsajm (sitd 

12 ended the nuclear program in 1991 following 

13 the Gulf War. Iraq Suive>^ Group found no evi- 

14 denc.e to suggest (‘omerted efforts to restart the 

15 program.” 

16 The source of this information, the “Com- 

17 prehensive Report of the Specdal Advisor to the 

18 Director of Central Intelligence on Iraq’s 

19 WMD,” Charles Duelfer. 

20 Claims that Iraq was purchasijig uranium 

21 from Niger were not supported by the State 

22 Department’s Bureau of Intelligence and Ee- 

23 search in the National Intelligence Estimate of 

24 October 2002. 
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1 The CLi had warned the British Govem- 

2 nient not to claim Iraii was purchasing nraninm 

3 from Niger prior to the British statement that 

4 was later cited by President Bush, this accord- 

5 ing to George Tenet of the Central Intelligence 

6 Agency on July 11, 2003. 

7 Mohamed ElBaradei, the Director General 

8 of the International Atomic Energy Agency, in 

9 a “Statement to the United Nations Security 

10 Council on The Status of Nuclear Inspections 

11 in Ira,(p tin Update^ on March 7, 2003, said as 

12 follows: 

13 “One, there is no indication of resumed 

14 unclear actmties in those buildings that were 

15 identified through the use of satellite imagery 

16 as being reconstracted or newly erected since 

17 1998, nor any indication of nuclear-related pro- 

18 hibited acthities at any inspected sites. Second, 

19 there is no indication that Iraq has attempted 

20 to impoit lu'aniuni since 1990. Tlu-ee, there is 

21 no indication that Iraq has attempted to import 

22 aluminum tubes for use in centrifuge eniich- 

23 ment. Moieover, even had L'aq pursued such a 

24 plan, it would have been — it woidd have cii- 

25 countered practical difficulties in manufacturing 
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1 (ientrifuges out of the aluminum tubes in <jues- 

2 tion. l^onrthly, althoufyh wo arc still reviewing 

3 issues related to magnets and magnet produc- 

4 tion, thei'e is no indication to date that Iraq im- 

5 ported magnets for use in a eentrifiige cnrieli- 

6 ment program. As 1 stated above, the IAEA 

7 (Interiiatioiial Atomic Energy Agency) will iiat- 

8 urally continue to further scrutinize and inves- 

9 tigate all of the above issues.’’ 

10 3. Iraq was not “continuing' to thi-eaten the na- 
il tiomd se(*urity interests of the United States.” 

12 “Let me be clear; anahTsts differed on sev- 

13 era! important aspects of [Iraq’s biological, 

14 (liemical, and nudear] programs and those de- 

15 bates were spelled out in the Estimate. They 

16 never said there "was an ‘imminent’ tlu-eat.” 

17 George Tenet, who was Director of the 

18 CL4., said this in Prepared Remarks for Deliv- 

19 eiy at Georgetowm University on Febmara 5, 

20 2004. 

21 “We have been able to keep weapons from 

22 going into Iraq. We have been able to keep the 

23 sanctions in place to the extent that items that 

24 might support weapons of mass destruction 

25 have had some controls on them. It’s been quite 
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1 H su(‘,(!esH tor 10 years.” The sonrcie of this 

2 statoiTierit, Colin Powell, Soeretaiy of State, in 

3 an interview with Pace the Nation, Febiuaiy 

4 11,2001. 

5 (In fJnly 22, 2002, n connnnnieation from 

6 the Private Secretary to Prime Minister Tony 

7 Blair, “Memo to British Ambassador David 

8 Manning” reads as follows: “British Secret Tn- 

9 telligence Seivice Chief Sir Richard Billing 

10 Deai-love reported on his recent talks in Wash- 

11 ingtoii. There was a perceptible shift in atti- 

12 tude. Military action was now seen as inevd- 

13 table. Bush wanted to remove Saddam through 

14 rnilitaiy ai'tioii, justified by the conjnmdion of 

15 terrorism and IVMD. But the intelligence and 

16 facts were being fixed around the policy. The 

17 NSC had no patience with the Tl.N. route and 

18 no enthusiasm for publishing material on the 

19 Iraqi regime’s record. There was little discus- 

20 sioji in IrVashuigton of the aftermath after niili- 

21 taiy action. The Foreign Sccrctaiy said he 

22 would discuss this with Colin Powell tliis week. 

23 It seemed clear that Bush had made up his 

24 mind to take military^ action, even if the timing 

25 was not yet decided. But the case was thin. 
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1 Saddam Hussein was not tiireatening liis neigh- 

2 bors, and ins WMD ca,pai)ility was less than 

3 that of Libya, North Korea or Iran. We should 

4 work up a plan foi- an ultimatum to Saddam to 

5 allow back in the U.N. weapons inspeetors. Tins 

6 would also help wth the legal justification for 

7 the use of force.” 

8 4. Iraq did not have the “vdllingness to attack, 

9 the United States.” 

10 “The fact of the matter is that both bas- 
il kets, th(; U.N. basket and what we and other 

12 allies have been doing in the region, have suc- 

13 ceeded in contaiiung Saddam Hussein and his 

14 ambitions. Ilis fon'.es are about one-tliird tlieir 

15 original size. They really don’t possess the ca- 

16 pability to attack their neighbors the way they 

17 did 10 years ago.” The source of this (piote, 

18 Colin Powell, Secretaiy of State, in a transcript 

19 of remarks made to German Foreign Minister 

20 Josclika Fischer in February 2001. 

21 The October 2002 National Intelligence 

22 Estimate concluded that “Baghdad for now ap- 

23 pears to be drawing a line short of conducting 

24 terrorist attacks with conventional or chemical 

25 or biological weapons against the United States, 
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1 fearing that exj)()sure of Ira(|i involvement 

2 would provide Washington a stronger ease for 

3 making war.” 

4 5. Ii-aq had no connection with the attacks of 

5 9/1 1 or wnth al Qaeda’s role in 9/1 1 . 

6 “The report of the Senate Select Coni- 

7 mittee on Intelligence documents significant iii- 

8 stances in which the administration went be- 

9 yond what the intelligence community knew or 

10 believed in making public claims, most notably 

11 on the false assertion that Iracj and al Qaeda 

12 had an operational partnership and joint in- 

13 volvemeiit in caiTying out the attacks of Sep- 

14 tember 11.” This is a (piote from Senator Jolm 

15 D. Rockefeller, I\g the chairman of the Senate 

16 Select Committee on Intelligence entitled “Ad- 

17 ditional Ahews of Chairman John D. Rocike- 

18 feller, IV” on page 90. 

19 Continuing from Senator Rockefeller: 

20 “The President and his advisors undertook 

21 a relentless public campaign in the aftciinath of 

22 the attacks to use the war against al Qaeda as 

23 a justification for oveitlnowing Saddam Hus- 

24 sciri. Kcpresentitig to the American people that 

25 the two had an operational partnership and 
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1 posed a single, indistingiiishalde threat was fun- 

2 damentally Tnisleading and led the Nation to 

3 war on false premises.” Senator Rockefeller. 

4 Richai'd Claike, a National Security Advi- 

5 sor, in a memo of September 18, 2001, titled 

6 ‘‘Siiiwey of Intelligence Information on i\ny 

7 Iraq Involvement in the September 11 Attacks” 

8 found no “compelling case” that Iraq had either 

9 planned or perpetrated the attacks, and that 

10 there was no confnmed reporting on Saddam 

11 (cooperating with bin Laden on um'onventional 

12 weapons. 

13 On September 17, 2003, President Bush 

14 said: “No, we’ve got no evidence that Saddam 

15 Hussein was involved with September 11. What 

16 the Vice President said was is that he (Sad- 

17 dam) has been involved with al Qaeda.” 

18 On June 16, 2004, a staff report from the 

19 9/11 Commission stated; “There have been re- 

20 ports that contacts between Iraq and al Qaeda 

21 also occurred after bin Laden had returned to 

22 Afghanistan in 1996, but they do not appear to 

23 have resulted in a collaborative relationship. 

24 Two senior bin Laden associates have ada- 

25 mantly denied that any ties existed between al 
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1 Qaeda, and Ira,(|. We ha,ve no (inedible exidciiKie 

2 that Iraq a,Tid al Qaeda cooperated on attacks 

3 against the United States.” 

4 “Intelligence provided by former Uudersec- 

5 rotary of Defense Donglas •!. hoith to buttress 

6 the White House case for invading Iraq in- 

7 eluded ‘repotting of dubious quality or reli- 

8 ability’ that supported the political views of sen- 

9 ior administration officials rather than the con- 

10 elusions of the intelligence community, this ac- 

11 (iording to a ntport by the Pentagon Inspector 

12 General. 

13 “Feith’s office ‘was predisposed to finding 

14 a signifi(!ant relationship between Ira(j and al 

15 Qaeda,’ according to portions of the report re- 

16 leased by Senator Carl Levin. The Inspector 

17 General described Peith’s acthlties as ‘an alter- 

18 native intelligence assessment process.’” The 

19 source of this information is a report in the 

20 Washington Post dated February 9, 2007, page 

21 A-1, an article by Walter Pincus and Jeffrey 

22 Smith entitled “Official’s Key Report on Iraq is 

23 Faulted, ‘Dubious’ Intelligence Fueled Push for- 

24 War.” 
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1 6. Iraq possessed no weapons of mass destnic- 

2 tion to transfer to anyone. 

3 Iraq possessed no weapons of mass de- 

4 struction to ti-ansfer. Furthermore, available iri- 

5 telligeneo information found that the Iraq ro- 

6 gime would probably only transfer weapons of 

7 mass destructioii to terrorist organizations if 

8 under threat of attack by the United States. 

9 Accoi'ding to information in the October 

10 2002 National Intelligence Estimate (NIE) on 

11 Ira({ that was available to the administration at 

12 the time that they were seeking congi-essional 

13 support for the authorization of use of force 

14 against Iraxp the Ira(| regime would probably 

15 only transfer weapons to a terrorist organiza- 

16 tion if “sufficiently desperate” because it feared 

17 that “an attai'k that threatened the siiraval of 

18 the regime were imminent or unavoidable.” 

19 “The Iraqi Intelligence SeiUce (IIS) prob- 

20 ably has been directed to conduct clandestine 

21 attacks against the United States and rVllicd in- 

22 terests in the Middle East in the event the 

23 United States takes action against Iraq. The 

24 IIS jirobably would be the primary means by 

25 which Iraq would attempt to conduct any chem- 


HRES 1345 HTH 



457 


18 

1 and biological weapon attacks on the U.S. 

2 homeland, although we have no specific intel- 

3 ligence information that Saddam’s regime has 

4 directed attacks against U.S. tenitory.” 

5 7. Iraq had no weapons of mass destruction and 

6 therefore had no capability of launching a surprise 

7 attack against the United States or its Armed 

8 FVjrces and no capability to provide them to inter- 

9 national terrorists who would do so. 

10 Iraq possessed no weapons of mass de- 
ll stm(‘tion to transfer. Furthermore, available in- 

12 telligence information found that the Iraq re- 

13 gime would probably only transfer weapons of 

14 mass destrucition to terrorist organizations if 

15 under severe threat of attack by the United 

16 States. 

17 AcKioniing to information in the Oihober 

18 2002 National Intelligence Estimate on Iraq 

19 that was available to the administration at the 

20 time they were seeking congressional support 

21 for the authorization of the use of force against 

22 Iraq, the Iraqi regime would probably only 

23 trajisfer weapons to a terrorist organization if 

24 “sufficiently desperate” because it feared that 

25 “an attack that threatened the sunlval of the 
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1 regime were imminent or nnavoidahle.” Tliat, 

2 again, from the October 2002 National Intel- 

3 ligence Estimate on Iraq. 

4 “Tlie Iraqi Iiitelligenoe Service probably 

5 has been directed to eondnet clandestine attacks 

6 against U.S. and Allied interests in the Middle 

7 East in the event the United States takes ae- 

8 tion against Iraq. The Iraq Intelligence Service 

9 probably would be the primary means by which 

10 Iraq would attempt to conduct any chemical oi- 

11 l)i()logi(‘al weapons attac.ks on the U.S. liome- 

12 land, although we have no specific intelligence 

13 information that Saddam’s regime has directed 

14 attacks against U.S. ten’itorje” 

15 As reported in the Washington Post on 

16 March 1, 2003, in 1995, Saddam Hussein’s 

17 son-in-law, Hussein Kamel, had informed U.S. 

18 and British intelligence officers that “all weap- 

19 ons — ^loiological, chemical, missile, nuclear — 

20 were destroyed.” That from the Washington 

21 Post, March 1, 2003, page A15, an article enti- 

22 tied “Iraqi Defector Claimed A-ins Were De- 

23 stroyed By 1995,” by Colum Lynch. 

24 The Dcfctisc Intelligcticc Agency, in a rc- 

25 port called “Iraq — Key WMD Facilities — An 
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1 Operational Report Stndy” in Septeml:)er 2002, 

2 isaid this: 

3 “A substantial amount of Iraq’s chemical 

4 warfare agents, precui'sors, munitions and pro- 

5 duction equipment were destroyed between 

6 1991 and 1998 as a result of Operation Desert 

7 Storm and United Nations Special Commission 

8 (TJNSCOM) actions. There is no reliable infor- 

9 mation on whether Iraq is producing and stock- 

10 piling chemical weapons or whether Iraq has oi- 

11 will establish its eliemiciil warfare agent prodne- 

12 tion facilities.” 

13 8. There was not a real risk of an “extreme 

14 magnitude of harm that would result to the United 

15 States and its citizens from such an attack” because 

16 Iraq had no capability of attacking the United 

17 States. 

18 Here’s what Cohn Powell said at the time: 

19 “Containment has been a successful policy, and 

20 I tliinli we should make sure that w'e continue 

21 it until such time as Saddam Hussein comes 

22 into compliance with the agreements he made 

23 at the end of the Gulf Wai'.” Speaking of Iraq, 

24 Sccrctaiy of State Powell said, “Iraq is not 

25 threatening America.” 
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1 9. The aforementioned e’^fdcmec^ did not “justify 

2 the use of foreo by the United States to defend 

3 itself’ because Iraq did not have weapons of mass 

4 destruction, or have tlie intention or capability of 

5 using nonexistent WiVIDs against the United States. 

6 10. Since there was no threat posed by Iraq to 

7 the United States, the enactment clause of the Sen- 

8 ate Joint Resolution 45 was predicated on 

9 misstatements to Congress. 

10 Congress relied on the infoimation provided to it by 

11 the Presichmt of the United States. Congress provided tlu^ 

12 President with the authorization to use militaiy force that 

13 lie requested. As a consequence of the fraudulent represen- 

14 tations made to Congress, the United States Armed 

15 Forces, under the direction of George Bush as Com- 

16 mander in Chief, pursuant to section 3 of the Authoriza- 

17 tioii for the Use of Force wliidi Pi’esideiit Bush re(piested, 

18 invaded Iraq and occupies it to this day, at the cost of 

19 4,1 IG lives of seiwicemen and -women, injuries to over 

20 30,000 of OLU' troops, the deaths of over 1 million innocent 

21 Iraqi ciriliaiis, the destmetion of Iraq, and a long-teim 

22 cost of over .$3 trillion. 

23 President Bush’s misrepresentations to Congress to 

24 itiduce passage of a use of force resolution is subversive 

25 of the constitutional system of checks and balances, de- 
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1 stractive of Congress's sole prerogafive to declare war 

2 under article I. section 8 of the Constitntion, and is there- 

3 fore a High Crime. An even gi-eater offense by the Presi- 

4 dent of the United States occurs in his capacity as Coni- 

5 mander in Chief, beeanse he knowingly placed the men 

6 and women of the United States Aniied Forces in harm’s 

7 way, jeopardizing their lives and their families’ future, for 

8 reasons that to this date have not been established in fact. 

9 In all of these actions and decisions, President 

10 George W. Bush has acted in a manner contraiy to his 

11 trust as President and Commander in Cliic'f, and siibver- 

12 sive of constitutional government, to the prejudice of the 

13 cause of law and justice and to the manifest injury of the 

14 people of the United States and of those members of the 

15 Armed Forces who put their lives on the line pursuant 

16 to the falsehoods of the President. 

17 TOierefore, President George W. Bush, by such con- 

18 duct, is guilty of an impeachable offense waiTanting re- 

19 incoval from office. 

O 
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nOTH CONGRESS 
1 st Session 


H. R. 264 


To preveiil, llie President- Ironi eneroaehing upon l,lie Congressional prerogative 
to make laws, and for other purposes. 


IN THE HOUSE OF HEPUESENTATIVES 
January 5, 2007 

l\fs. Jackson-Lee of Texas intt'odueed the following bill; which was referred 
to tlie Committee or Oversight ard Governrnert Reform 


A BILL 

To prevent the Pi-esideiit fi-om eiici'oachiiig upon the Coii- 
gressioTial prerogative to make laws, and for other pur- 
poses. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of the Uniled Stales of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the “Congi-essional Law- 

5 making Authority Protection Act of 2007”. 

6 SEC. 2. FINDINGS AND PURPOSES. 

7 (a) Findings. — The Congress makes the following 

8 findings: 

9 (1) The Framers of ttie Constitution nnder- 

10 stood that the power to make laws is such an awe- 
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1 some power that ttiey intended it to lae exereiscid i)y 

2 the most demoeratie Vwaneh of government. 

3 (2) To ensure that the lawmaking power would 

4 be exercised by the branch of government that is the 

5 closest and most accountable to the people the (ton- 

6 stitution provides that “All legislative power herein 

7 granted shall be vested in a Congress of the United 

8 States, which shall consist of a Senate and House of 

9 Representatwes.”. 

10 (3) The Constitution limits the role of the 

11 President in the lawmaking process to — 

12 (A) giving Congress information on the 

13 State of the Union; 

14 IB) recommending to Congress for (ionsid- 

15 eration such measures as the President deems 

16 necessaiy and expedient; and 

17 (C) approving or vetoing bOls and joint 

18 resolutions presented to Ihm for signature. 

19 (4) Statements made by the President contem- 

20 poraneoLisly with the signing of a bill or' joint resolu- 

21 tion that express the President’s inteiprctation of 

22 the scope, constitutionality, and intent of Congress 

23 in enacting the bill or joint I'esolution presented for' 

24 signature encroach upon the power to make laws 

25 that the Framers vested solely in the Congress. 
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1 (5) A(«‘,(»rdmg to a May 5, 2006, editorial in the 

2 New York 'rimes, the enrrent IVcsident of the 

3 United States has issued more than 750 “presi- 

4 deritial signing' statements” declaring he would not 

5 do -what the laws required, the most notorious oxam- 

6 pie of which is the signing statement issued by the 

7 President asserfiug' he was not bound by the Coii- 

8 gressional ban on the torture of prisoners. 

9 (6) On June 5, 2006, the American Bar Asso- 

10 elation ci-eated a 10-member Blue-Ribbon “Task 

11 For(‘,e on Presidemtial Signing Statements and the 

12 Separation of Powers Doctrine” to take a balanced, 

13 scholarly look at the use and implications of signing 

14 statements, and to propose appropriate ABA policy 

15 consistent with the ABA's commitment to safe- 

16 guarding the inle of law and the separation of pow- 

17 ers in our system of government. 

18 (7) On July 24, 2006, the Task Force deter- 

19 mined that signing statements that signal the presi- 

20 dent's intent to disregard laws adopted by Congress 

21 undermine the separation of powers bj’ dcpi-hing 

22 Congress of the opportunity to override a veto, and 

23 by shutting off policy debate between the two 

24 branches of g'ovcrnmcnt. According to the Task 

25 Force, such presidential signing statements operate 
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1 as a “line item veto,” wliicili the U.S. Supreme Court 

2 has mlcd unconstitutional. The Task l<''oreG strongly 

3 recommended the Congi-ess to enact appropriate leg- 

4 islatioii to ensure that such pi-esidential signing 

5 statements do not undermine the rule of law and the 

6 constitutional system of separation of powers. 

7 (h) Purposes. — The purposes of this Act are — 

8 (1) to preser-ve the separation of powers in- 

9 tended by the Framers by preventing the President 

10 fi-oni encroaching upon the Congi-essional preroga- 

11 tive to make law; and 

12 (2) to ensure that no Federal or State executive 

13 or independent agency, and no Federal or State 

14 .judge, (;an attach legal sigmfi(!anc;e to any presi- 

15 dential signing statement when constming any law 

16 enacted by the Congress. 

17 SEC. 3. LIMITATION ON USE OF FUNDS. 

18 (a) Limitation on Use oe Funds. — None of the 

19 funds made available to the Executive Office of the Presi- 

20 dent, 01 ' to any Executive agency' (as defined in section 

21 105 of title 5 of the United States Code), from any source 

22 may' be used to produce, publish, or disseminate any state- 

23 merit made by the President contemporaneously with the 

24 signing of any' bill or joint resolution presented for signing 

25 by' the President. 
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1 (1)) iVppLKi^TiOK OF Limitation. — Snbsewtion (a) 

2 shall apjily only to statements made by the President rc- 

3 guarding the bill or joint resolution presented for signing 

4 that contradict, or are hicousistent with, the intent of Con- 

5 gross in enacting the bill or joint resolution or that other- 

6 wdse encroach upon the Congi-essional prerogative to make 

7 laws. 

8 SEC. 4. CONSTRUCTION AND APPLICATION OF ACTS OF 

9 CONGRESS. 

10 For pui'poses of construing oi' applying any Act en- 

11 acted by the Congress, a governmental entity shall not 

12 take into consideration any statement made by the Presi- 

13 dent contemporaneously with the President’s signing of 

14 the bin or joint resolution that bec'omes sncdi Act. 

O 
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